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Project Aims and Purpose

üAssess and compare the effectiveness and 
general use of multi-step arbitration clauses in 
international commercial contracts through 
legal research and empirical study focusing on 
corporate counsel

üSet forth best practices and model language to 
be utilized in the application of multi-step ADR 
clauses based on the survey results
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What are Step Clauses?

üDefinition of a step 
clause

üTrend towards the use 
of step clauses

üWhy are step clauses 
important in 
international contracts?
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FourBasic Questions
üWhen are step clauses included?

üWhy are step clauses included?

üAre step clauses effective compared to standard 
ADR clauses?

üWhat are the essential ingredients in drafting a 
step clause?
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Survey Pool
Industries Represented in Survey

Most survey takers conduct business in North America (43%), Western Europe 
(23%), and Southeast Asia (15%) with an annual revenue of over $1 Billion (58%)
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üLitigation 

üArbitration

üMediation

ü

Negotiation

Alternative DisputeResolution Processes
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Increasing Financial and Relationship 

Costs

üFormalities of Arbitration Increase
Å e.g., discovery procedures

üParties Want to Keep Working Relationships

Total Contracts Including ADR Clauses Contracts Using One Step vs. Multiple Steps

18%

82%

One Step

Multiple Steps
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0-25%
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51-75%

76% or more

All Contracts
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Binding Processes as a Last Resort
{ǘŜǇ ŎƭŀǳǎŜǎ ŀǊŜ άƎǊƻǳƴŘŜŘ ƻƴ ǘƘŜ ƴƻǘƛƻƴ ǘƘŀǘ 
disputes are best resolved by relatively informal, 
flexible, efficient and inexpensive means, and that 
binding adjudication through arbitration or litigation 
should be reserved as a final step in the event all else 
ŦŀƛƭǎΦέ -Thomas Stipanowich, THEARBITRATIONPENUMBRA(2007)
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òPlug and Playó Drafting

üSince a procedure that may be appropriate for 
one dispute may not be suitable for another, in 
the event that parties can reasonably anticipate 
disputes between them, their goal should be to 
manipulate boilerplate or model clauses to fit 
their individual needs.
ÅBoilerplate clauses should not be inserted directly 

into contracts, or else they could leave major gaps 
or lead to ambiguities in the application of such 
clauses in specific agreements
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Basic Elements Necessary for a Valid Step 

Clause
üOrder of steps which must be followed

ü Desired rules and limitations placed on each step

ü Indication of time limits for each step (triggering the following step)

ü Specifying an undisputable trigger for the tolling of such time limits

üWho must be notified when the step has been completed or moot

ü How and when this notification should be completed
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Mandatory Negotiation Step

Generally, negotiation is more practical for settlement when 

the parties' need to continue the business relationship 
outweighs their need to get their way on a particular issue. 

Successful Resolution Using Negotiation
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Benefits of Mandatory Negotiations

Parties that include a mandatory negotiation step generally name 
the following reasons:

üEnhances working relationships (64%)

üHigh percentage of successful resolutions at this step (58%)

üCost-efficiency (58%)

üLess formal (45%)

üProvides a better understanding of client needs (39%)

üClient requests it (17%)

üOther (e.g., the need or desire to encourage mid-level managers to 
resolve issues at this level on their own) (5%)

14



Pursuing Negotiation Regardless of 

Contract Language

üIf the language does not specifically say that the 
negotiation is mandatory, parties are not 
required to enter settlement negotiations at all
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Parties Negotiating Without the Requirement



άMediation is the intervention of an acceptable, neutral, third 

party with no binding decision-making authority, who assists 
the parties involved in the dispute to reach a mutually 
ŀŎŎŜǇǘŀōƭŜ ǎŜǘǘƭŜƳŜƴǘ ƻŦ ǘƘŜ ƛǎǎǳŜ ƛƴ ŘƛǎǇǳǘŜΦέ   

Christopher W. Moore, THEMEDIATIONPROCESS: PRACTICALSTRATEGIESFORRESOLVINGCONFLICTS(2003)

The Mandatory Mediation Step

Mandatory Mediation Step in ADR Clauses
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Requirements for a Mandatory Mediation 

Step

üForanymediationstepto be consideredmandatory,there are
certain requirementsthat shouldbe includedin that portion
of a stepclause:
I. Reasonabletransitionfrom negotiationto mediation;

II. Anyparty or partiesto a disputemayinitiate mediationby makinga
requestfor mediation;

III. Scopeof the disputesintendedto besubmittedto mediation; and

IV. Anydesiredrulesdiscussedin the followingslides
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Successful Resolution in Mediation

Although a mere 25% of respondents experience the 

successful resolution of disputes more than 75% in the use of 
mediation, several benefits are associated with the use of 
mandatory mediation in ADR clause, as it will be shown in the 
next slide Successful Resolution Using Mediation
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Benefits of a Mandatory Mediation Step

üSome of these benefits (and percent of results) include:

ÅNon-binding, but more structured than negotiation (30%)

ÅThird-party neutral involvement (26%)

ÅHigh percentage of successful settlements at this step (23%)

ÅEnhances working relationships (21%)

ÅInstitutional support (13%)

ÅCost-efficiency (3%)
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Allocation of Mediation Costs

Of those surveyed 54% equally share mediation costs, 
regardless of resolution
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Post-Dispute Mediation Agreement

ü If parties do not include a mediation agreement in their ADR 
clause but still want to use a mediation institution to resolve 
an existing dispute, they can enter into the following 
submission:
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Post-Dispute Agreements to Mediate
üPost-dispute agreements are 
not the norm:
ÅIf parties want to mediate, 
they are advised to include 
mandatory language in their 
ADR clause
ÅCurrent perceptions



The Binding Processes

üPre-adversarialprocessesmay not result in a complete
andfinal resolutionof the dispute:

ÅBecauseof that possibility,it is necessaryto include a binding
processthat will finally resolveanyoutstandingissues

Å60%of partieswill usearbitration rather than litigation to finally
resolveanyoutstandingdisputes
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Finishing with Binding Processes

There are considerations to 
be taken into account in 
favor of both processes as 
shown in the following slide



Arbitration Preference

Litigation Preference
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üAvoidance of courts (39%)
üTime-efficiency (35%)
üCost-efficiency (34%)
üFlexibility and Adaptability (31%)

üEstablished precedent (20%)
üProcedural Familiarity (17%)
üCodified rules of evidence (15%)
üSubstantive Appeals (15%)



Ad Hoc v. Institutional Arbitration

üOne of the most basic decisions in an arbitration clause
Å84 % prefer Institutional arbitration over ad hoc

ÅCommon institutions named in the survey Ą American Arbitration 
Association, International Chamber of Commerce, London Court of 
International Arbitration)
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Ad Hoc v. Institutional Arbitration

üAd Hoc: The arbitration agreementmight simply state that
"disputesbetweenthe parties will be arbitrated", and if the
place of arbitration is designated, that will suffice. This
approach would leave all unresolved problems (e.g.,
appointmentof the tribunal and how the proceedingswill be
conducted)to be determinedby the law of the "seat" of the
arbitration.

Thisapproachwill work only if the arbitral seat has
an establishedarbitration law. However,if the parties,at any
time in the courseof an ad hocproceeding,decideto engage
an institutional provider to administer the arbitration, they
areableto do soby mutualagreement.
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Ad HocArbitration
ü Ad hocarbitration is managedby the partiesand by the arbitrators

(once appointed) without the assistanceof an administering
institution

ü It requires the parties to make their own arrangementsfor the
selectionof arbitratorsand the designationof rules,applicablelaw,
proceduresandadministrativesupport

ü In somead hoc arbitrations,an institutional presencemay not be
entirely absentςsincethe partiesmaydesignatean establishedset
of rules even without an administeringinstitution and may also
designatean institution to act as an appointing authority for the
arbitral tribunal in the event that the parties are unable to agree
upontribunalby themselves
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Benefits of Ad Hoc Arbitration

üAd hoc arbitration placesmore of a burden on the tribunal,
and to a lesser extent upon the parties, to organize and
administerthe arbitration in aneffectivemanner.

The primary advantage of ad hoc arbitration is
flexibility, which enables the parties to decide upon the
disputeresolutionprocedure

A distinct disadvantageof the ad hoc approach
is that its effectiveness may be dependent upon the
willingnessof the partiesto agreeupon proceduresat a time
whenthey arealreadyin dispute
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