EIGHTH ANNUAL WILLEM C. VIS

INTERNATIONAL COMMERCIAL ARBITRATION M OOT

MEMORANDUM

for
Vis Water Sports Co.
- RESPONDENT -

COUNSEL
Inken Baumgartner Hanna Eggert Simon Manner
lvo Bach Rolf Eicke Florian Mohs

ALBERT-LUDWIGS-UNIVERSITAT FREIBURG

Ingtitut fir ausl&ndisches und internationales Privatrecht
Abteilung I: Prof. Dr. Dr. h.c. Peter Schlechtriem
Europaplatz 1, 79085 Freiburg, Germany



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 U.UU 1

TABLE OF CONTENTS
LiSt OF ADDIEVIGLIONS ... ettt sttt nb e e e nae e Y
INAEX OF AULNOTITIES. ... ettt e bt enes VII
(gL Lo Qo) N T2 T o USRS XV
INAEX OF CABSES ...eviiviitieiieieite ettt st st b et b st e e et e nb e e b e sbe e bt e bt e st e st et et e sbenbeneesbenreeneenes XV
S e U 1= 1 = Vo XVII
RESPONUENT S REMQUESL. .......oiiiieciie ettt e et e e s eebeesaeeebeesneeenseesnneens XVIII
N o o] Lo o L= S XX
Unit 1: The Arbitral Tribunal has no JuriSdiCtiON.........cccvccvieeieee e 1
I. The April agreement does not contain Claimant’s arbitration clause............ccoccvvveiirieneenenenne 1
1. Claimant’s arbitration clause was terminated by Respondent’s ‘last shot’ ..........ccccceecvervennen. 1
2. Even if applying the ‘knock out’ rule, Claimant’s arbitration clause was excluded.............. 2
3. Claimant’s *bad faith’ argument does not affect this result...........cccceeoveeeveevecceccece e 2
[1. The May agreement does not include Claimant’s arbitration clause either...........cccccccevveieenen. 3
1. Respondent rejected Claimant’s offer and thereby terminated the arbitration clause............ 3
2. Dueto Respondent’s ‘all sales’ clause, Claimant’s arbitration clause was terminated.......... 4

3. Claimant’s mere referral to its General Conditions of Purchase is insufficient to have
Validly INCIUAEA tNEIML.......o et e e e re e 4
[11. An arbitration agreement would not have met the applicable formal requirements................. 5

Unit 2: Respondent did not violate its obligation under Art. 42 CISG,

and thus did not commit a breach Of CONTIACL...........cccveeiiieii i e 6
|. Respondent’ s goods were not encumbered with a claim sufficient to invoke Art. 42 CISG....... 7

1. The claim iS UNfOUNTEA .........oceeiiiie e e e nne e 7

2. The claim has to be regarded as friVOIOUS .........c.ocueieeiiie e 8

3. An application of Art. 42 CISG is excluded since the claim was not raised
Al the TIME OF AEIIVENY ... .o st e e e e aeeneenre e 9

[1. Respondent did not have to be aware of potentia claims resulting from the
L= (<0107 1 QY SR 10

1. No duty to inquire can be imposed on ReSPONAENt ..........ccceeiieiiie e 10



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 UUC n

2. Respondent could not recognise a possible confusion between the goods............ccccoceveeene 11
[11. Claimant could not have been unaware of the claim, Art. 42 (2) (c) CISG.......cccccevveveenenne. 11
1. Claimant had t0 CONAUCE FESEAICN.........cc.eeiiieiee e 11

2. Even if denying the obligation to inquire, Claimant could not have been unaware
OFf VIS IS S ClAIM ...ttt e e sreenneeneens 12

Unit 3: Claimant lost itsright torely on Art. 42 (1) CISG sinceits noticeto

Respondent did not meet the requirements set forth in Art. 43 (1) CISG.....cocovieieiiiiiinenene 13
|. Respondent is entitled to rely on Art. 43 (1) CISG asit did not know of VisFish’sclaim....... 13

[1. Claimant’ s notice did not meet the purpose of the provision since it was of no use
LE (=S 000 = o | S 14
[11. The notice was not given within areasonable tiMe............ccooreieiirc s 15
1.The period for giving notice started on 21 September 1999 .........cccceveeveeeneere e 15
2. A period of SiX weeks isSuNreasonable..........cooeiieiiiiiireee e 16

V. As Claimant has no reasonable excuse for its failure to give notice

It CANNOL FElY ON At 44 CISG.....oooieie ettt e sre e ente e b e e snneeneas 16
Unit 4: Claimant did not rightfully avoid the contract...........c.cccceveeveieeiecce e 17
I. Respondent did not commit a fundamental breach of contract.............ccocovivniiiiiiicicicee, 17

1. Claimant did not suffer a‘substantial detriment’ as required by Art. 25 CISG .................. 17

a) A serious defect as result of the breach did NOt OCCUF ........ccoveriiiiiiic e, 17

b) The retail of the goods was still POSSIDIE........c.ooiiiiiii e 18

¢) Claimant was able to remove the defect..........ccovove i, 19

2. The result of the breach of contract was not foreseeable...........ccovevovvevevcenence e 19

I1. Claimant lost the right to declare the contract avoided by virtue of Art. 82 (1) CISG............. 20

Unit 5: The counter-claim raised by Respondent isfounded while
Claimant isnot entitled t0 damages..........cccoe e 21

|. Respondent’ s counter-claim entitles it to restitution of the unsold goods and

to benefits derived from the goods SOl .........ccviieeiice e 21
I1. Claimant’s demand for interest on the purchase price and damages is unfounded................... 22
1. Claimant’ s assessment of the interest rate on the purchase price isincorrect...................... 22

2. Claimant is not entitled to damages for 10Ss Of Profit..........cccoceiiriiiienniinee e 23

a) The new claim is not admissible under Art. 19 ICC RUIES.........ccoccvevveceveeseee e, 23

b) Granting damages for loss of profit contradicts the restitutionary principle................... 25



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY

1 (AUC [N

¢) Entitling Claimant to both damages for loss of profit and interest on the

purchase price iSiNCOMPALiDIE..........covieeiieece e
d) Claimant violated its duty to mitigate loss under Art. 77 CISG........cccccevvvreeneens

e) Alternatively, Respondent could not have foreseen Claimant’s loss of profit,

Art. 74 SENtENCE 2 CISG.....eeeee et
f) Claimant has to deduct its hypothetical costs for general administration.............

) If damages for loss of profit were granted to Claimant,

an interest rate at 4% should be applied............ccoiiirinininc e
3. Claimant is not entitled to damages for wasted expenditure...........cccccevevveveeiiieennenns
a) No damages must be granted for the costs relating to the goods sold .................
b) No damages must be granted for the costs relating to the unsold goods either

c) If damages for wasted expenditure were granted to Claimant,

an interest rate at 4% should be applied...........coveviieii i

Unit 6: The Arbitral Tribunal should find Claimant bearing the arbitration costs

isappropriate pursuant to Art. 31 (3) of the ICC RUIES........cccovcveiiiicieie e

CONCIUSION. ...ttt e et e e e et e e e e e e eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeeeereeeeeeeeeeeeeeees



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY

IU.UCIV

L1ST OF ABBREVIATIONS

8/88
AcP
AG

Am. J. Comp. L.

Art./ Artt.
ASA

Aust. Bus. L. Rev.

BB
BGH
BGHZ

Bus. Law.
Cc

cf.

CISG

CISG-Online

CLOUT

Colo. Law.
comp.
Corp.

Doc.

ed./Ed./Eds.

e.g.
EKG

et seq.
Euzw
EWIR

fn.

FOB

ICC

ICC Rules
idem

i.e

section / sections

Archiv flr die civilistische Praxis

Amtsgericht (German District Court)

American Journal of Comparative Law

article/ articles

Association suisse del’ arbitrage

Australian Business Law Review

Der Betriebsberater

Bundesgerichtshof (German Federal Court of Justice)

Entscheidungen des Bundesgerichtshofes in Zivilsachen (Decisions of the German
Federal Court of Justicein civil matters)

The Business Lawyer

Code Civil (France)

confer (compare)

United Nations Convention on Contracts for the International Sale of Goods of
11 April 1980

Case Law on the UN Convention on Contracts for the International Sale of Goods
(Internet database), edited by the Institute of Foreign and International Private Law
(Dept. 1), University of Freiburg, Germany

Case Law on UNCITRAL Texts (Internet database), edited by the UNCITRAL
Secretariat

Colorado Lawyer

compare

Corporation

document

edition / editor / editors

exemplum gratia (for example)

Einheitliches Gesetz Uber den internationalen Kauf beweglicher Sachen of 17 July 1973
et sequentes (and following)

Européische Zeitung fur Wirtschaftsrecht

Entschei dungen zum Wirtschaftsrecht

footnote

free on board (Incoterm)

International Chamber of Commerce

ICC Rules of Arbitration (1 January 1998)

same

id est (that means)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY

IUUCV

infra

I PRax

JBI

J.D..

J.L.& Com.

JZ

LG

L.QR.

New York Convention

Nice Agreement

No.

NJW

OLG

O.R.

p./pp.

Pace Int. L. Rev.
para./ paras.
RabelsZ

RIW

Riv. dir. int. priv. proc.

Riv. dir. civ.
RTD com.
supra

ucc

UFITA

uLIS

UN

UNCITRAL
UNCITRAL EC
UNCITRAL ICA
UN-Doc.
UNIDROIT

UNIDROIT Principles

Uniform L. Rev.

below

Praxis des Internationalen Privat- und Verfahrensrechts

Juristische Blétter

Journal Du Droit International

The Journal of Law and Commerce

Juristische Zeitung

Landgericht (German Regional Court)

The Law Quarterly Review

Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958

Nice Agreement concerning the International Classification of Goods and Services for

the Purposes of the Registration of Marks

Number

Neue Juristische Wochenschrift

Oberlandesgericht (Regional Court of Appeal)

Official Records
page/ pages

Pace International Law Review

paragraph / paragraphs

Rabels Zeitschrift fir auslandisches und international es Privatrecht
Recht der internationalen Wirtschaft

Rivistadi diritto internazionale privato e processuale

Rivistadi diritto civile

Revue trimestrielle de droit commercial et économique

above

Uniform Commercial Code (USA)
Archiv fr Urheber- und Medienrecht

Uniform Law on the International Sale of Goods

United Nations

United Nations Commission on International Trade Law
UNCITRAL Model Law on Electronic Commerce
UNCITRAL Model Law on International Commercial Arbitration

UN-Documents

Institut International pour I’ Unification du Droit Privé (International Institute for the

Unification of Private Law)
UNIDROIT Principles of International Commercial Contracts (1994)

Uniform Law Review



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 (AUC vi

UNILEX

Vol.
YBCA
ZEuP
ZZP

International Case Law & Bibliography on the UN Convention on Contracts for the
International Sale of Goods (looseleaf & disk database), edited by Michael Joachim
Bonell at the Center for Comparative and Foreign Law Studies, Irvington-on-Hudson,
New York.

versus (against)

Volume

Y earbook of Commercial Arbitration

Zeitung fur européisches Privatrecht

Zeitschrift fur Zivilprozef3



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 (AUU Vi

INDEX OF AUTHORITIES

Achilles, Wilhelm-Albrecht

Audit, Bernard

Behr, Volker

Benicke Christoph

van den Berg, Albert Jan

Berger, Klaus Peter

Bernstein, Herbert
L ookofsky, Joseph

Bianca, Cesare Massimo

Bonell, Michael Joachim

Blodgett, Paul C.

Bonell, Michael Joachim

Botzenhardt, Bertrand

Bucher, Andreas

Kommentar zum UN-Kaufrechtsiibereinkommen (CISG), Neuwied,
Kriftel, Berlin (2000).
(cited: Achilles)

La Vente Internationale de Marchandises: Convention des Nations-Unies
du 11 avril 1980, Paris (1990).
(cited: Audit)

The Sales Convention in Europe: From problems in drafting to problems
in Practice, in: JL. & Com. Vol. 17 (1998), pp. 264 et seq.
(cited: Behr, J.L. & Com. Val. 17 (1998))

Zur Vertragsaufhebung nach UN-Kaufrecht bei Lieferung mangelhafter
Ware, in: IPRax (1997), pp. 326 et seq.
(cited: Benicke, IPRax (1997))

The New York Convention of 1958: Towards a Uniform Judicial
Interpretation, Deventer, Antwerp, Boston, London,
Frankfurt a.M. (1981).

(cited: van den Berg)

Der Zinsanspruch im Internationalen Wirtschaftsverkehr, in: RabelsZ
Vol. 61 (1997), pp. 313 et seq.
(cited: Berger, RabelsZ Vol. 61 (1997))

Internationale Wirtschafts- und Schiedsgerichtsbarkeit: Verfahrens- und
materiellrechtliche Grundprobleme im Spiegel moderner Schiedsgesetze
und Schiedspraxis, Berlin, New York (1992).

(cited: Berger, Schiedsgerichtsbarkeit)

Understanding the CISG in Europe: A Compact Guide to the 1980 United
Nations Convention on Contracts for the International Sale of Goods, The
Hague, London, Boston (1997).

(cited: Bernstein/L ookofsky)

Commentary on the International Sales Law: The 1980 Vienna Sales
Convention, Milan (1987).
(cited: Bianca/Bonell/commentator)

The U.N. Convention on the Sale of Goods and the ‘ Battle of the Forms',
in: Colo. Law. Vol. 18 (1989), pp. 421 et seq.
(cited: Blodgett, Colo. Law. Vol. 18 (1989))

L’interpretazione del diritto uniforme alla luce dell’ Art. 7 della
Convenzione di Vienna sulla Vendita Internazionale, in: Riv.dir.civ.
(1986), pp. 221 et seq.

(cited: Bonell, Riv. dir. civ. (1986))

Die Auslegung des Begriffs der wesentlichen Vertragsverletzung im UN-
Kaufrecht, Frankfurt aM. (1998).
(cited: Botzenhardt)

Die neue internationale Schiedsgerichtsbarkeit in der Schweiz, Basel,
Frankfurt (1989).
(cited: Bucher)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 U.UU vin

von Caemmerer, Ernst

Derains, Yves
Schwartz, Eric A.

Dessemontet, Frangois

Detzer, Klaus
Thamm, Manfred

Diedrich, Frank

Dolle, Hans

Draetta, Ugo

Ebenroth, Carsten Thomas

Enderlein, Fritz

Enderlein, Fritz
M askow, Dietrich

Enderlein, Fritz
M askow, Dietrich
Strohbach, Heinz

Farnsworth, E. Allen

Die wesentliche Vertragsverletzung im international Einheitlichen
Kaufrecht, in: Européisches Rechtsdenken in Geschichte und Gegenwart:
Festschrift fir Helmut Coing zum 70. Geburtstag, Band Il, Minchen
(1982), pp. 33 et seq.

(cited: von Caemmerer, Wesentliche Vertragsverletzung)

Probleme des Haager Einheitlichen Kaufrechts, in: AcP Vol. 178 (1978),

pp. 121 et seq.
(cited: von Caemmerer, AcP Vol. 178 (1978))

A Guide to the New ICC Rules of Arbitration, The Hague, London,
Boston (1998).
(cited: Derains/Schwartz)

La Convention des Nations Unies du 11 avril 1980 sur les contrats de
vente internationale de marchandises, in: Les contrats de vente
internationale de marchandises, Lausanne (1991), pp. 47 et seq.

(cited: Dessemontet, Convention)

Uberblick tiber das neue UN-Kaufrecht, in: BB (1992), pp. 2369 et seq.
(cited: Detzer/Thamm, BB (1992))

Luckenfillung im Internationalen Einheitsrecht: Mdglichkeiten und
Grenzen richterlicher Rechtsfortbildung im Wiener Kaufrecht, in:RIW
(1995), pp. 353 et seq.

(cited: Diedrich, RIW (1995))

Kommentar zum Einheitlichen Kaufrecht: Die Haager Kaufrechts-
Ubereinkommen vom 1. Juli 1964, Miinchen (1976).
(cited: Délle/commentator)

La Battle of Forms nella prassi del commercio internazionale, in: Riv. dir.
int. priv. proc. Vol. 22 (1986), pp. 319 et seq.
(cited: Draetta, Riv. dir. int. priv. proc. Vol. 22 (1986))

Internationale Vertragsgestaltung im Spannungsverhéltnis zwischen
ABGB, IPR-Gesetz und UN-Kaufrecht, in: JBl Vol. 108 (1986), pp. 6381

et seq.
(cited: Ebenroth, JBI Vol. 108 (1986))

Rights and Obligations of the Seller under the UN Convention on
Contracts for the International Sale of Goods, in: Sarcevic, Petar; Volken,
Paul (Eds.): Dubrovnik Lectures, New Y ork (1986), pp. 133 et seq.

(cited: Enderlein, Rights and Obligations of the Seller)

International Sales Law, New Y ork (1992).
(cited: Enderlein/Maskow, Commentary)

Internationales Kaufrecht, Berlin (1991).
(cited: Enderlein/Maskow/Strohbach)

The Convention on the International Sale of Goods from the Perspective
of the common law countries, in: La Vendita Internazionale, Milano

(1981), pp. 3 et seq.
(cited: Farnsworth, Convention)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 (AUC [ AN

Faust, Florian

Ferrari, Franco

Frigge, Bettina

Gabriel, Henry D.

Garrg Alejandro M.
Zuppi, Alberto Luis

Heilmann, Jan

Herber, Rolf
Czerwenka, Beate

Heuzé, Vicent

Holthausen, Rudiger

Holtzmann, Howard M.
Neuhaus, Joseph E.

Damages and Specific Relief, in: Am. J. Comp. L. Vol. 27 (1979), pp. 247

et seq.
(cited: Farnsworth, Am. J. Comp. L. Vol. 27 (1979))

Die Vorhersehbarkeit des Schadens gemald Art. 74 Satz 2 UN-Kaufrecht
(CISG), Tibingen (1996).
(cited: Faust)

General Principles and International Uniform Commercia Law
Conventions: A Study of the 1980 Vienna Sales Convention and the 1988
UNIDROIT Conventions, in: Uniform L. Rev. (1997), pp. 451 et seq.
(cited: Ferrari, Uniform L. Rev. (1997))

Das Verhdltnis zwischen den UNIDROIT-Grundsétizen und den
allgemeinen Grundsétzen international er Einheitsprivatrechts-
konventionen, in: JZ (1998), pp. 9 et seq.

(cited: Ferrari, JZ (1998))

Externe Licken und Internationales Privatrecht im UN-Kaufrecht
(Art. 7 Abs. 2), Frankfurt a.M. (1994).
(cited: Frigge)

Practitioner’s Guide to the Convention on Contracts for the International
Sale of Goods (CISG) and the Uniform Commerical Code (UCC), New
Y ork, London, Rome (1994).

(cited: Gabriel, Practitioner’s Guide)

The Battle of the Forms: A Comparison of the United Nations Convention
for the International Sale of Goods and the Uniform Comercial Code,
in: Bus. Law. Vol. 49 (1994), pp. 1053 et seq.

(cited: Gabriel, Bus. Law. Vol. 49 (1994))

Compraventa international de mercaderias, Buenos Aires (1990).
(cited: Garro/Zuppi, Compravanta internacional)

Méangelgewéhrleistung im  UN-Kaufrecht: Voraussetzungen und
Rechtsfolgen im Vergleich zum deutschen internen Kaufrecht und zu den
Haager Einheitlichen Kaufgesetzen, Berlin (1994).

(cited: Heilmann)

Internationales Kaufrecht: Kommentar zu dem Ubereinkommen der
Vereinten Nationen vom 11. April 1980 (ber Vertrdge Uber den
internationalen Warenkauf, Minchen (1991).

(cited: Herber/Czerwenka)

Lavente internationale de marchandises - Droit uniforme, Paris (1992).
(cited: Heuzé)

Vertraglicher AusschluR des UN-Ubereinkommens (ber internationale
Warenkaufvertrage, in: RIW (1989), pp. 513 et seqg.
(cited: Holthausen, RIW (1989))

A Guide to The UNCITRAL Model Law on International Commercial
Arbitration: Legislative History and Commentary, Boston, Deventer
(1989).

(cited: Holtzmann/Neuhaus)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 UUC 7\

Honnold John O.

Honsell, Heinrich

Huber, Lucius

Huber, Ulrich

von Hilsen, Hans-Viggo

HuRlein-Stich, Gabriele

Karollus, Martin

Kazimier ska, Anna

Keinath, Steffen

Kern, Christoph

Kindler, Peter

Kranz, Norbert

K hl, Sebastian
Hingst, Kai-Michael

Uniform Law for International Sales under the 1980 United Nations
Convention, 3" ed., Boston, Deventer (1999).
(cited: Honnold)

Uniform Words and Uniform Application: The 1980 Sales Convention
and International Juridical Practice, in: Schlechtriem, Peter (Ed.),
Einheitliches Kaufrecht und nationales Obligationenrecht, Baden-Baden
(1987), pp. 115 et seq.

(cited: Honnold, Uniform Words)

Kommentar zum UN-Kaufrecht: Ubereinkommen der Vereinten Nationen
Uber Vertrége Uber den internationalen Warenkauf (Wiener Kaufrecht),
Berlin (1997).

(cited: Honsell/commentator)

Arbitration Clause “By Reference”, in: ASA Special Series No. 8§,
December 1994: The Arbitration Agreement - Its Multifold Critical
Aspects, pp. 78 et seq.

(cited: Huber, ASA Special Series No. 8)

Der UNCITRAL-Entwurf eines Ubereinkommens uUber internationale
Warenkaufvertrage, in: RabelsZ Vol. 43 (1979), pp. 413 et seq.
(cited: Huber, RabelsZ Vol. 43 (1979))

Die Guiltigkeit von internationalen Schiedsvereinbarungen, Berlin (1973).
(cited: von Hulsen)

Das UNCITRAL-Modellgesetz Uber die internationale Handels-
schiedsgerichtsbarkeit, Koln, Berlin, Bonn, Munchen (1990).
(cited: HuRlein-Stich)

UN-Kaufrecht: Eine systematische Darstellung fir Studium und Praxis,
Vienna (1991).
(cited: Karollus)

The Remedy of Avoidance under the Vienna Convention on the
International Sale of Goods, Warsaw (1999).
http://www.cisg.law.pace.edu/cisg/biblio/karzimierska html

(cited: Kazimierska)

Der gute Glauben im UN-Kaufrecht, (1997).
(cited: Keinath)

Ein einheitliches Zurlickbehaltungsrecht im UN-Kaufrecht?, in: ZEuP
(2000), pp. 837 et seq.
(cited: Kern, ZEuP (2000))

Zur Anhebung des gesetzlichen Zinssatzes in Italien, in: RIW (1991),

pp. 304 et seq.
(cited: Kindler, RIW (1991))

Die Schadensersatzpflicht nach den Haager Einheitlichen Kaufgesetzen
und dem Wiener UN-Kaufrecht, Frankfurt a.M. (1989).
(cited: Kranz)

Das UN-Kaufrecht und das Recht der AGB, in: Transport- und
Vertriebsrecht 2000: Festgabe fir Professor Dr. Rolf Herber, Neuwied,
Kriftel (1999).

(cited: Kuhl/Hingst, UN-Kaufrecht)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 (AUC /\1

L angenecker, Joseph

Lindacher, Walter F.

Loewe, Roland

L ook of sky, Joseph

Lorenz, Alexander

Ludwig, Katharina S.

Magnus, Ulrich

Mertens, Hans-Joachim
Rehbinder, Eckard

Michida, Shinichiro

Mdller, Holger
Otto, Hans-Hermann

Neumayer, Karl H.

UN-Einheitskaufrecht und Immaterialgiterrechte: Die Rechtsméangel-
haftung bei internationalen Kaufvertragen nach dem  UN-
Kaufrechtsibereinkommen unter besonderer Berlcksichtigung von
Immaterial giterrechten, M tinchen (1993).

(cited: Langenecker)

Schiedsklauseln und Allgemeine  Geschéftsbedingungen im
internationalen Handelsverkehr, in: Festschrift fur Walther J. Habscheid
zum 65. Geburtstag, Berlin (1989), pp. 167 et seq.

(cited: Lindacher)

Internationales Kaufrecht, Wien (1989).
(cited: Loewe)

Understanding the CISG in the USA: A Compact Guide to the 1980
United Nations Convention on Contracts for the International Sale of
Goods, The Hague, London, Boston (1995).

(cited: Lookofsky)

Fundamental Breach under the CISG.
http://www.cisg.law.pace.edu/cisg/biblio/lorenz.html
(cited: Lorenz)

Der Vertragsschlul? nach UN-Kaufrecht im Spannungsverhéltnis von
Common Law und Civil Law, Frankfurt a.M. (1994).
(cited: Ludwig)

Die algemeinen Grundsédtze im UN-Kaufrecht, in: RabelsZ Vol. 59
(1995), pp. 469 et seq.
(cited: Magnus, RabelsZ Vol. 59 (1995))

in: von Staudinger, Julius (Ed.): Kommentar zum BGB: Wiener Kaufrecht
(CISG), Berlin (1999).
(cited: Staudinger/Magnus)

Waéhrungsfragen im Einheitlichen Kaufrecht: Zugleich ein Beitrag zu
seiner Lickenfullung und Auslegung, in: RabelsZ Vol. 53 (1989), pp. 116

et seq.
(cited: Magnus, RabelsZ Vol. 53 (1989))

Internationales Kaufrecht: Kommentar zu den Einheitlichen Kaufgesetzen,
Frankfurt aM. (1975).
(cited: Mertens/Rehbinder)

Cancellation of Contract, in: Am. J. Comp. L. Vol. 27 (1979), pp.279
et seq.
(cited: Michida, Am. J. Comp. L. Vol. 27 (1979))

Allgemeine Geschéftsbedingungen im internationalen Wirtschaftsverkehr,
Neuwied (1994).
(cited: Mller/Otto)

Offene Fragen zur Anwendung des Abkommens der Vereinten Nationen
Uber den internationalen Warenkauf, in: RIW (1994), pp. 99 et seq.
(cited: Neumayer, RIW (1994))



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY

1 (AUU /\11

Neumayer, Karl H.

Ming, Catherine

Nicholas, Barry

Piltz, Burghard

del Pilar Perales Viscasillas, Maria

Plantard, Jean-Pierre

Poudr et, Jean-Frangois

Prager, Martin

Rauda, Christian
Etier, Guillaume

Rehbinder, Manfred
Schmaus, Stefan

Reinhart, Gert

Rosenberg, Mark N.

Rubino-Sammartano, Mauro

Convention de Vienne sur le contrats de vente internationale de
marchandises. Commentaire, Lausanne (1993).
(cited: Neumayer/Ming)

The Vienna Convention on International Sales Law, in: L.Q.R. Vol. 105
(1989), pp. 201 et seq.
(cited: Nicholas, L.Q.R. Val. 105 (1989))

Internationales Kaufrecht: Das UN-Kaufrecht (Wiener Ubereinkommen
von 1980) in praxisorientierter Darstellung, Miinchen (1993).
(cited: Piltz)

“Battle of Forms” under the 1980 United Nations Convention on
Contracts for the International Sale of Goods: A Comparison with Section
2-207 UCC and the UNIDROIT Principles, in: Pace Int. L. Rev. Vol. 10
(1998), pp. 95 et seq.

www.cisg.law.pace.edu/cisg/biblio/ppera es.html

(cited: del Pilar Perales Viscasillas, Pace Int. L. Rev. Vol. 10 (1998))

Un nouveau droit uniforme de la vente internationale: La Convention des
Nations Unies du 11 avril 1980, in: J.D.l. (1988), pp. 311 et seq.
(cited: Plantard, J.D.l. (1988))

La clause arbitrale par référence selon la Convention de New York et
I"art. 6 du Concordat sur I’ arbitrage, in; Mélanges Guy Flattet: Recueil de
travaux offerts & M. Guy Flattet Professeur honoraire a I’ Université de
Lausanne, Lausanne (1985), pp. 523 et seq.

(cited: Poudret)

Verkauferhaftung und auslandische gewerbliche Schutzrechte: Die
Haftung des Verkdufers beweglicher Sachen fur deren Freiheit von
gewerblichen Schutzrechten oder Urheberrechten nach dem UN-
Kaufrechtsiibereinkommen vom 11. April 1980, Pfaffenweiler (1987).
(cited: Prager)

Warranty for Intellectual Property Rights in the International Sale of
Goods, in: Vindobona Journal of International Commercial Law and
Arbitration Vol. 4 (1) (2000), pp. 30 et seq.

(cited: Rauda/Etier)

Rechtsprobleme beim Vertragsschluss im Internet, in: UFITA 2000 11,

pp. 313 et seq.
(cited: Rehbinder/Schmaus)

UN-Kaufrecht: Kommentar zum Ubereinkommen der Vereinten Nationen
vom 11. April 1980 Uber Vertrage Uber den internationalen Warenkauf,
Heidelberg (1990).

(cited: Reinhart)

Falligkeitszinsen und UN-Kaufrecht, in: IPRax (1991), pp. 376 et seq.
(cited: Reinhart, IPRax (1991))

The Vienna Convention: Uniformity in Interpretation for Gap-Filling - An
Analysis and Application, in: Aust. Bus. L. Rev. Vol. 20 (1993), pp. 442

et seq.
(cited: Rosenberg, Aust. Bus. L. Rev. Vol. 20 (1993))

International Arbitration Law, Deventer (1990).
(cited: Rubino-Sammartano)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 U.UU /\111

Rudolph, Helga

Scheifele, Bernd

Schlechtriem, Peter

Kaufrecht der Import- und Exportvertrage, Berlin (1996).
(cited: Rudolph)

Die Rechtsbehelfe des Verkaufers nach deutschem und UN-Kaufrecht,
Rheinfelden (1986).
(cited: Scheifele)

Commentary on the UN Convention on the International Sale of Goods
(CISG), 2" ed. (in translation), Oxford (1998).
(cited: Schlechtriem/commentator, Commentary)

Die Pflichten des Verkaufers und die Folgen ihrer Verletzung
insbesondere bezuglich der Beschaffenheit der Ware, in: Bucher, Eugen
(Ed.): Berner Tage fir die juristische Praxis 1990; Wiener Kaufrecht: Der
schweizerische AuRenhandel unter dem UN-Ubereinkommen iiber den
internationalen Warenkauf, Bern (1991), pp. 103 et seq.

(cited: Schlechtriem, Pflichten des Verkaufers)

Einheitliches UN-Kaufrecht: Das Ubereinkommen der Vereinten Nationen
Uber internationale Warenkaufvertrége — Darstellung und Texte, Tubingen
(1981).

(cited: Schlechtriem, Einheitliches UN-Kaufrecht)

Einheitskaufrecht in der Rechtsprechung des Bundesgerichtshofs,
in: Festschrift fir den BGH, Minchen (2000), pp. 407 et seq.
(cited: Schlechtriem, Rechtsprechung)

Gemeinsame Bestimmungen Uber Verpflichtungen des Verkaufers und des
Kéaufers, in: Schweizerisches Institut fir Rechtsvergleichung (Ed.):
Lausanner Kolloquium 1984, Zirich (1985), pp. 149 et seq.

(cited: Schlechtriem, Gemeinsame Bestimmungen)

Internationales UN-Kaufrecht, Tbingen (1996).
(cited: Schlechtriem, UN-Kaufrecht)

Beweis des Abschlusses eines Vertrags nach UN-Kaufrecht durch
kaufmannisches Bestétigungsschreiben, Anmerkung zu OLG Kdln vom
22.2.1994, in: EWIR (1994), pp. 867 et seq.

(cited: Schlechtriem, EWIR (1994))

Kollidierende Geschaftsbedingungen im internationalen Vertragsrecht,
in: Transport- und Vertriebsrecht 2000: Festgabe fur Professor Dr. Rolf
Herber, Neuwied (2000), pp. 36 et seq.

(cited: Schlechtriem, Kollidierende Geschéftsbedingungen)

Kommentar zum Einheitlichen UN-Kaufrecht, 3" ed., Mtinchen (2000).
(cited: Schlechtriem/commentator)

Restitution und Bereicherungsausgleich in Europa: Eine rechts-
vergleichende Darstellung, Tubingen (2000).
(cited: Schlechtriem, Restitution)

The Seller's Obligations under the United Nations Convention on
Contracts for the International Sale of Goods, in: Galston, Nina M.; Smit,
Hans (Eds.): International Sales: The United Nations Convention on
Contracts for the International Sale of Goods, New York (1984),
Chapter 6.

(cited: Schlechtriem, The Seller’s Obligations)

Uniform Sales Law: The UN-Convention on Contracts for the
International Sale of Goods, Vienna (1986).
(cited: Schlechtriem, Uniform Sales Law)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 U.UU /\1 VvV

Schlosser, Peter

Schwab, Karl Heinz
Walter, Gerhard

Schwer ha, Joseph J.

Secretariat’s Commentary

Soer gel, Hans Theodor

Stoll, Hans

Su, Yingxia

Treitel, G. H.:

Vida, Sandor Alexander

Wackenhuth, Michael

Weber, Rolf H.

Vertragsmaligkeit der Ware und Offentlich-rechtliche Vorgaben,
in: IPRax (1999), pp. 388 et seq.
(cited: Schlechtriem, IPRax (1999))

Das Recht der internationalen privaten Schiedsgerichtsbarkeit Vol.l,
1% ed., Tiibingen (1975).
(cited: Schlosser, Vol. I)

Schiedsgerichtsbarkeit, 5" ed., Miinchen (1995).
(cited: Schwab/Walter)

Warranties against Infringement in the Sale of Goods: A Comparison of
UCC § 2-312(3) and Article 42 of the UN Convention on Contracts for the
International Sale of Goods, in: Michigan Journal of International Law
Vol. 16 (1995), pp. 441 et seq.
http://www.cisg.law.pace.edu/cisg/biblio/schwerha.html

(cited: Schwerha)

Commentary on the Draft Convention on Contracts for the International
Sale of Goods, in: Honnold, John O. (Ed.): Documentary History of the
Uniform Law for International Sales, Deventer (1989).

(cited: Secretariat’s Commentary, O.R.)

Birgerliches Gesetzbuch, Vol. 13: Ubereinkommen der Vereinten
Nationen Uber Vertrdge Uber den internationalen Warenkauf, Stuttgart,
Berlin, Kdln (2000).

(cited: Soergel/commentator)

International privatrechtliche Fragen bei der landesrechtlichen Ergéanzung
des Einheitlichen Kaufrechts, in: Festschrift fur Murad Ferid zum
80. Geburtstag, Frankfurt a.M. (1988), pp. 495 et seq.

(cited: Stoll, International privatrechtliche Fragen)

Die vertragsgemélie Beschaffenheit der Ware im UNCITRAL-Kaufrecht
im Vergleich zum deutschen und chinesischen Recht, M Uinster (1996).
(cited: Su)

Remedies for Breach of Contract: A Comparative Account, Oxford
(1990).
(cited: Treitel)

Garantie du vendeur et propriété industrielle: “Les vices juridiques’ dans
la vente internationale de merchandises (convention de Vienne), in: RTD
com. Vol. 47 (1994), pp. 21 et seq.

(cited: Vida, RTD com. Vol. 47 (1994))

Die Schriftform  fur ~ Schiedsvereinbarungen nach dem  UN-
Ubereinkommen und Allgemeine Geschéftsbedingungen, in: ZZP (1986),

pp. 445 et seq.
(cited: Wackenhuth)

Vertragsverletzungsfolgen: Schadensersatz, Riickabwicklung, vertragliche
Gestaltungsmaoglichkeiten, in: Bucher, Eugen (Ed.): Berner Tage fiur die
juristische Praxis 1990; Wiener Kaufrecht: Der schweizerische
AuRenhandel unter dem UN-Ubereinkommen iber den internationalen
Warenkauf, Bern (1991), pp. 165 et seq.

(cited: Weber, Vertragsverletzungsfolgen)



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 (AUU /\V

Welser, Rudolf Die Vertragsverletzungen des Verkaufers und ihre Sanktionen, in: Doralt,
Peter (Ed.): Das UNCITRAL-Kaufrecht im Vergleich zum
Osterreichischen Recht: Referate und Diskussionen des Symposiums in
Baden bei Wien, 17.-19. April 1983, Wien (1985), pp. 105 et seq.

(cited: Welser)
Wey, Marc Der VertragsschluR beim internationalen Warenkauf nach UNCITRAL-
und schweizerischem Recht, (1984).
(cited: Wey)
Wilhelm, Georg UN-Kaufrecht, Wien (1993).
(cited: Wilhelm, UN-Kaufrecht)
Witz, Wolfgang, International  Einheitliches Kaufrecht:  Praktiker-Kommentar  und
Salger, Hanns-Christian Vertragsgestaltung zum CISG, Heidelberg (2000).
Lorenz, Michael (cited: Witz/Salger/L orenz/commentator)
Wolff, Katharina Die Rechtsmangelhaftung nach dem UCC und dem UN-Kaufrecht, Bonn
(1989).
(cited: Wolff)
Zhang, Xi Die Rechtsmangelhaftung des Verkdufers nach UN-Kaufrecht im

Vergleich mit deutschem, englischem, US-amerikanischem und Haager
Einheitlichem Kaufrecht, Tubingen (1994).
(cited: Zhang)

INDEX OF AWARDS

1. ICC Award No. 7153 (1992), J.D.1. (1992), pp. 1005 et seq.

2. International es Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft in Osterreich, Award No. 4366,
15 June 1994, RIW (1995), pp. 590 et seq.

3. ICC Award No. 8128 (1995), J.D.1. (1996), pp. 1024 et seq.

INDEX OF CASES

Germany

1.  BGH, 3 April 1996, VIII ZR 51/95, RIW (1996), p. 596; BGHZ 132, pp. 290 et seq.
2. BGH, 10 May 1984, |11 ZR 206/82, RIW (1984), pp. 644 et seq.

3. BGH, 9 February 1977, VIII ZR 249/75, JZ (1977), pp. 602 et seq.

4. OLG Minchen, 11 March 1998, 7 U 4427/97, CISG-Online Case No. 310.

5. OLG Hamburg, 28 February 1997, 1 U 167/95, CISG-Online Case No. 261.

6. OLG Koblenz, 31 January 1997, 2 U 31/96, CISG-Online Case No. 256.

7. OL G Rostock, 27 July 1995, 1 U 247/94, CISG-Online Case No. 209.

8. OLG KdlIn, 22 February 1994, 22 U 202/93, RIW (1994), pp. 972 and 973.

9. OL G Dusseldorf, 10 February 1994, 6 U 119/93, CISG-Online Case No. 115.

10.  OLG Frankfurt a.M., 18 January 1994, RIW (1994), pp. 240 et seq.

11.  OLG Minchen, 28 September 1989, 24 U 391/87, EuZW (1991), pp. 55 et seq.
12. LG Frankfurt a.M., 16 September 1991, 3/11 O 3/91, RIW (1991), pp. 952 et seq.



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 U.UU /\NV1

13. LG Stuttgart, 31 August 1989, 3 KfH O 97/89, RIW (1989), pp. 984 et seq.
14. AG Kehl, 6 October 1995, 3 C 925/93, NJW-RR (1996), pp. 565 et seq., CISG-Online Case No. 162.

[taly

1. Ditta Augusto Miserochi v. s.p.a. Paolo Agneri, Corte di Cassazione, 13 December 1971, No. 3620, Y earbook of
Commercial Arbitration | (1976), pp. 190 et seq.

2. Begro B.V. v. Ditta Voccia and Ditta Antonio Lambertini, Corte di Cassazione, 25 May 1976, No. 1877,
Y earbook Commercial Arbitration 111 (1978), pp. 278 et seq.

3. SI.AT. v. Société de Navigation Transocéanique SA., Jauch & Hubener GmbH, Alfred C. Toepfer, Corte di
Cassazione, 14 November 1981, No. 6035, Y earbook Commercial Arbitration IX (1984), pp. 416 et seq.

United Kingdom
The Mauritius Sugar Syndicate, Tate & Lyle Refineries Ltd., Adam & Co. Ltd. v. Black Lion Shipping & Co. SA.,,
London Steamship Owners Mutual Insurance Association, Queen’s Bench Division (Admiralty Court),
12 until 21 December 1977 and 13 January 1978, Y earbook Commercial Arbitration 1V (1979), pp. 323 et seq.

United States of America

Delchi Carrier, Sp.A. v. Rotorex Corp., 6 December 1995, 10 F. 3d. 1024 (2nd Cir. 1995), UNILEX,E.1995-31,
pp. 531 et seq., 1994 U.S. Dist., CLOUT Case No. 85.



MDD\ TLVLVVIVOTUINTIV LNV T ML T INTDVIINNNY 1 (AUC /AVi1l

STATEMENT OF FACTS

31 March 1999

2 April 1999

5 April 1999

6 April 1999

10 May 1999

19 May 1999

27 May 1999

28 May 1999

25 June 1999

20 September 1999

15 October 1999

28 October 1999

3 November 1999

10 November 1999

Sports and More Sports, Inc. (hereinafter: Claimant) acknowledged via e-mail receipt of
amessage from Vis Water Sports Co. (hereinafter: Respondent), in which the latter had
announced the enlargement of its web site. Claimant expressed its interest in
establishing a business relationship and asked for Respondent’ sterms.

Respondent replied to Claimant’s e-mail and transmitted the terms asked for. It also
referred to its General Conditions of Sale on its web site that were available by opening
alink.

Respondent received a purchase order via e-mail from Claimant. The latter ordered
water sports equipment in the amount of list price $100,000 FOB Capitol City less a
5% discount. Claimant referred to its General Conditions of Purchase that were attached
in a separate document. Clause 14 of Claimant’s conditions was a standard 1CC
arbitration clause.

Respondent confirmed this purchase order and requested to establish a letter of credit in
the amount of $112,200. Respondent referred to its own General Conditions of Sale on
its web site to be opened by a link. They contained a forum selection clause which
provided any dispute to be settled by the Commercial Court in Capitol City,
Equatoriana.

Claimant’ s account was charged in the amount of $102,200 for the first purchase order.
The goods were delivered to Claimant.

Claimant made a second purchase order for additional goods totaling list price
$500,000. This time Claimant referred to its General Conditions of Purchase that had
been attached to itsfirst purchase order.

Respondent acknowledged receipt of Claimant’s second purchase order and announced
to treat the two purchase orders as one bargain. It actually did so by calculating a total
of $483,000 (list price minus granted 8% discount) including transport and insurance
while subtracting $3,000 which equals another 3% discount on the first purchase.
Respondent promised to ship the goods by 20 June 1999.

Claimant’ s account was charged for the second purchase order.

Claimant received the first letter from Vis Fish Company of Danubia (hereinafter: Vis
Fish) in which the latter claimed that the advertising campaign undertaken by Claimant
and the sale of goods in Danubia bearing the Vis Water Sports name infringed its
registered trademark “Vis” which covered all water-related products.

In asecond letter to Claimant, Vis Fish threatened legal action.

Claimant received a letter from the law office of Howard & Heward which it had
contacted in order to seek legal advice. In this letter, it was stated that the claim of Vis
Fish for trademark infringement was unfounded and that litigation would eventually be
dismissed.

Claimant declared the contract avoided. Claimant stated that Respondent had violated
its obligation under Art. 42 CISG to deliver goods free from any right or claim based on
intellectual property.

Respondent denied that there had been an effective avoidance of the contract.
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RESPONDENT'S REQUEST

In response Memorandum for Claimant, dated 4 December 2000, we respectfully submit the following
request on behalf of our client Vis Water Sports Co.:

May it accordingly please the honorable Tribunal,

1. to decline its jurisdiction due to the lack of an arbitration agreement [Unit 1];

2. to declare that Respondent did not violate its obligation under Art. 42 CISG, and that it thus did not
commit a breach of contract [Unit 2];

3. to find that Claimant’s notice did not meet the requirements set forth in Art. 43 (1) CISG [Unit 3];

4. to declare that Respondent’s breach of contract, if one existed, did not amount to a fundamental
breach [Unit 4];

5. to decline Claimant’s demand for interest on the purchase price and damages [Unit 5];

6. to find that Claimant has to bear the arbitration costs [Unit 6].

In its Memorandum, Claimant contends that
the arbitration clause contained in Claimant’ s General Conditions of Purchase prevails',
Claimant and Respondent conluded two binding contracts by e-mail?,
Respondent failed to deliver goods free from any right or claim of a third party based on industria or
other intellectual property as required by Art. 42 CISG®,
arelevant right or claim based on industria or intellectual property existed”,
even an unfounded claim suffices to invoke Respondent’s warranty provided by Art. 42 CISG®,

the limitations of Respondent’ s warranty set forth in Art. 42 CISG are not relevant®,

! Memorandum for Claimant, p. 1
2 Memorandum for Claimant, p. 1
8 Memorandum for Claimant, p. 1
4 Memorandum for Claimant, p. 1
5 Memorandum for Claimant, p. 1
& Memorandum for Claimant, p. 1

© 0 o0oNwWw
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Respondent could not have been unaware of the claim and Claimant’s ignorance should not affect the
warranty provided by Art. 42 CISG,

Claimant notified Respondent within a reasonable time under Art. 43 CISG’,

Respondent is not entitled to rely on Art. 43 (1) CISG since it should have known of Vis Fish' s right®.
Respondent commited a fundamental breach since the breach deprived Claimant of the latter's
expectations'®,

Respondent could have forseen the result of the breach as provided by Art. 25 CISG,

Claimant was entitled to avoid the contract under Art. 49 CISG",

Claimant avoided the contract within a reasonable time*®,

Clamant is entitled to restitution and damages totaling $631,700 according to Artt. 82 through 84
CISG™,

Clamant has the right to clam interest on the purchase price and on the damages applying a rate
at 79%°,

even if Claimant did not have the right to avoid the contract, Respondent would have to pay damages in

accordance with Artt. 83 and 44 CISG'®.

" Memorandum for Claimant, p. 20.

8 Memorandum for Claimant, p. 21.

® Memorandum for Claimant, p. 23.

10 Memorandum for Claimant, p. 24.

11 Memorandum for Claimant, p. 25.

12 Memorandum for Claimant, p. 23.

18 Memorandum for Claimant, p. 27.

14 Memorandum for Claimant, pp. 28 et seq.
5 Memorandum for Claimant, pp. 29 and 31.
16 Memorandum for Claimant, p. 31.
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APPLICABLE LAW

Respondent agrees with Claimant’s contention that the United Nations Convention on Contracts for the
International Sale of Goods™’ is applicable to the present case.

Although an arbitration agreement between Claimant and Respondent does not exist'® questions whether
new clams are admissible™, and questions concerning the alocation of the arbitration costs”® shal be

governed by the ICC Rules of Arbitration.

Despite the fact that Claimant does not mention them in its Memorandum, the following legal sources are
also applicable:
» 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards since both
Equatoriana and Danubia are parties to it*.
* UNCITRAL Mode Law on Internationa Commercia Arbitration which is subsidiarily applicable to

questions concerning the arbitral proceedings, being the lex fori of Danubia®.

17 Memorandum for Claimant, pp. 13 et seq.

18 Seeinfra, Unit 1.

1% These questions will be referred to below; cf. Unit 5.
2 These questions will be referred to below; cf. Unit 6.
2L Request for Arbitration, para. 23.

2 Request for Arbitration, para. 23.
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UNIT 1. THE ARBITRAL TRIBUNAL HAS NO JURISDICTION.

The Arbitral Tribund is respectfully requested to find that it has no jurisdiction and therefore does not
have the competence to decide on the merits of the present case. However, Respondent acknowledges that
the Tribuna has *Kompetenz-Kompetenz' pursuant to Art. 6 (2) ICC Rules, i.e. competence to decide on its
own jurisdiction.

It will be shown that no valid arbitration agreement between the parties exists. Claimant submits that two
contracts were formed, both including Claimant’s arbitration clause'. Respondent does not dispute that
during their business relationship two agreements were reached. Yet, Counsel will show that Claimant's
arbitration clause is included in neither the first agreement (hereinafter: April agreement) [I] nor the second
one (hereinafter: May agreement) [I1]. Finaly, an arbitration agreement would not have met the applicable

formal requirements of the New Y ork Convention and the UNCITRAL ICA [l11].

I. The April agreement does not contain Claimant’s arbitration clause

During the negotiating process in April both parties referred to their general conditions which contained
contradicting dispute settlement clauses’. Indeed, Claimant's remarks concerning the solution of the so-
called ‘battle of the forms™® might be of academic interest, but not at all relevant on the current facts. Counsel
will show that Claimant’s arbitration clause was in any case excluded from the April agreement, regardless
whether the Tribunal favors an application of the ‘last shot’ rule [1] or the ‘knock out’ rule [2]. Findly,
Claimant’s argument that Respondent acted in ‘bad faith’ by imposing its forum selection clause® does not

affect the question at hand [3].

1. Claimant’s arbitration clause was ter minated by Respondent’s ‘last shot’

In accordance with Art. 19 (1) CISG’, the ‘last shot’ theory® provides that the conditions last referred to

terminate the opposing conditions and establish a counter-offer instead’.

! See Memorandum for Claimant, pp. 13 and 15 et seq.

2 Clause 23 of Respondent’s General Conditions of Sale was a forum selection clause; Answer to the Request for Arbitration,
para. 13. Clause 14 of Claimant’s General Conditions of Purchase represented an arbitration clause; Request for Arbitration, para. 18.
3 Memorandum for Claimant, pp. 15 et seq.

4 Memorandum for Claimant, pp. 15 and 16.

S Art. 19 (1) CISG provides: “A reply to an offer which purports to be an acceptance but contains additions, limitations or other
modificationsis a rejection of the offer and constitutes a counter-offer.”
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On 5 April 1999, Claimant sent an e-mail offering to buy goods in the amount of $100,000 and enclosed
its General Conditions of Purchase’. Respondent replied on 6 April 1999 referring to its General Conditions
of Sde®. This answer congtituted a counter-offer pursuant to Art. 19 (1), (3) CISG, which is aso conceded by
Claimant™. Due to this reection, Claimant's arbitration clause was terminated, Art.17 CISG. By
establishing the first letter of credit Claimant accepted the counter-offer, Art. 18 (1) CISG.

Conseguently, Claimant’ s arbitration clause was terminated by Respondent’s ‘last shot’.

2. Even if applying the ‘knock out’ rule, Claimant’s arbitration clause was excluded

According to the ‘knock out’ rule, a contract is vaidly concluded in spite of any dissent concerning
printed terms; these terms are excluded to the extent that they contradict each other™. Following this theory,
Respondent’s e-mail of 6 April 1999 represented an acceptance. As in the immediate case the two dispute
settlement clauses were contradictory to each other they have been ‘knocked out’.

In conclusion, Claimant’ s arbitration clause has not been included in the April agreement.

3. Claimant’s *bad faith’ argument does not affect thisresult

Claimant submits that Respondent was in bad faith since it alegedly was “aware of the difference
between the two clauses [...], yet decided not to inform Claimant of the differencé’™. First of dl, the
alegation that Respondent was aware is not true. By contrast, neither Respondent nor Claimant have ever
read each other’s general conditions®®. Moreover, even if Respondent had known of the contradictory
standard terms, the aleged obligation to inform the contractual partner could not be established. Parties
engaged in international trade are well aware of the possibility of contradictory clauses and therefore, each

contracting side bears the risk of losing the ‘battle of the forms if it fails to read the other party’s

6 In favor of the ‘last shot’ rule: Gabriel, Bus. Law. Vol. 49 (1994), pp. 1058 and 1061; Loewe Art. 19, p. 44; Nicholas, L.Q.R.
Vol. 105 (1989), p. 217; Wey, para. 1342.

7 Bianca/Bonell/Farnsworth, Art. 19 note 2.5.; Blodgett, Colo. Law. Vol. 18 (1989), p. 426; Dessemontet, Convention, pp. 54 et seq.;
Draetta, Riv. dir. int. priv. proc. Vol. 22 (1986), p. 326; Enderlein/Maskow/Strohbach, Art. 19 note 10; Garro/Zuppi, Compraventa
internacional, pp. 129 et seq.; Herber/Czerwenka, Art. 19 para. 18; Honsell/Schnyder/Straub, Art. 19 paras. 37 et seq.; Ludwig,
p. 338; dd Pilar Perales Viscasillas, Pace Int. L. Rev. Vol. 10 (1998), pp. 117 et seq. and 144 et seq.; Piltz, 8 3 paras. 92 et seq.;
Rudolph, Art. 19 para. 11.

8 Claimant’ s Exhibit No. 3.

9 Claimant’ s Exhibit No. 4.

10 Memorandum for Claimant, p. 14.

11 Cf. Amtsgericht Kehl, CISG-Online Case No. 162; Schlechtriem, Kollidierende Geschaftsbedingungen, p. 47; Kihl/Hingst, UN-
Kaufrecht, p. 56; Holthausen, RIW (1989), pp. 517 et seq.; Wilhem, UN-Kaufrecht, p. 11; Detzer/Thamm, BB (1992), p. 2378.

12 Memorandum for Claimant, p. 16.

13 Procedural Order No. 1, para. 40.
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conditions™. Secondly, the principle of ‘good faith’ is only applicable when interpreting the Convention, not
when interpreting the will and conduct of parties™.

Consequently, the April agreement does not include Claimant’s arbitration clause.

I1. The May agreement does not include Claimant’s ar bitration clause either

On 27 May 1999, Claimant informed Respondent that it wished to make another purchase for additiona
goods totaling alist price of $500,000™. Respondent reacted to this offer on 28 May 1999"". It will be shown
that this purported acceptance'® in fact constituted a counter-offer which rejected Claimant’s offer and
thereby terminated the arbitration clause [1]. Moreover, due to the fact that Respondent had included its
genera conditions in al future contracts, Claimant’s arbitration clause was terminated[2]. In any event,
Claimant’s mere referra to its General Conditions of Purchase without attaching them cannot be seen as

sufficient to have validly included these conditions [3].

1. Respondent regjected Claimant’s offer and ther eby terminated the arbitration clause

Clamant offered to make a second purchase regardiess of the first one. Claimant interpreted
Respondent’s reaction of 28 May 1999 as an acceptance™. This aleged acceptance in fact constituted a
counter-offer. A reply represents a counter-offer if it materialy aters the content of the offer, Art. 19 (1)
CISG. Counsdl will show that Respondent’s reply materially altered Claimant’s offer.

While Claimant aimed at establishing a separate sales contract, Respondent intended to merge both
purchases into one®®. This intention is emphasised by establishing an overall price which includes granting an
8% discount for &l goods®. This dteration of the discount (from 5% to 8%) led to an alteration of the
purchase price of the first contract reducing it by $3,000. Thereby, Respondent’s reply contained an offer to

intervene in the contract that had already been performed. This intervention constituted a modification of the

1 Thisis recognised by e.g. Bundesgerichtshof, JZ (1977), p. 604; Miller/Otto, p. 81.

5 Farnsworth, Convention, p. 18; Honnold, Art. 7 para. 94, p. 100; Schiechtriem, UN-Kaufrecht, para. 44.
18 Claimant’ s Exhibit No. 6.

7 Claimant’ s Exhibit No. 6.

18 Memorandum for Claimant, p. 15.

¥ Memorandum for Claimant, p. 15.

2 Claimant’s Exhibit No. 6: “[...] we have treated your two purchase orders as one purchase.”

21 See Respondent’s calculation in Claimant’s Exhibit No. 6.
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first contract”. A modification requires an agreement in accordance with Artt. 14 et seg. CISG®. As
Respondent’ s reply thus had necessarily to be accepted by Claimant it must be seen as a counter-offer.
Moreover, a reduction of price always represents a materia ateration being expressdy mentioned in
Art. 19 (3) CISG. Thus, Respondent’ s reply constituted a counter-offer.
Claimant accepted by conduct this counter-offer establishing the second letter of credit®, Art. 18 (1)
CISG. As neither Respondent’ s counter-offer nor Claimant’ s acceptance expressly referred to standard terms

again®, the May agreement does not include an arbitration clause either.

2. Dueto Respondent’s‘all sales' clause, Claimant’sarbitration clause waster minated

In its e-mail of 6 April 1999, Respondent stated that it intended to include its genera conditions ‘in all
sales contracts’®®. As Clamant was aware of this intention®’, Respondent did not have to refer to its
conditions again®®, but reference had to be implied. Due to this implied reference, a ‘battle of the forms
existed which resulted in an exclusion of Claimant’s arbitration clause, regardless of the fact which rule was
applied®. Consequently, Claimant’ s arbitration clause has not become part of the May agreement.

3. Claimant’s mere referral to its General Conditions of Purchase is insufficient to have validly
included them

Claimant did not attach its conditions when making the second purchase order since it assumed that
Respondent already possessed a copy of them™. However, Counsel points out that Respondent relied on the
invalidity and therefore on the preclusion of Claimant’s conditions regarding the April agreement®. It thus
was not obliged to keep them. Claimant’s referral to assumingly unavailable conditions cannot be seen as

sufficient to have vaidly included these conditions®. If Claimant invoked the very argument against

2 Thisis admissible under Art. 29 CISG.

2 Oberlandesgeri cht Kéln, RIW (1994), p. 973; Schlechtriem, EWIR (1994), p. 868; Schlechtriem/Schlechtriem, Art. 29 para. 2.
2 pProcedural Order No. 1, para. 48.

25 Claimant accepted by conduct and thereby did not refer to its general conditions, Claimant’s Exhibit No. 6.

% Claimant’ s Exhibit No. 4; Terms of Reference, para. 5.

2" Memorandum for Claimant, p. 17.

2 Comp. Berger, Schiedsgerichtsbarkeit, pp. 112 and 113; Oberlandesgericht Miinchen, EuZW (1991), p. 64.

2 Cf. supra, Unit 11.1. and 2.

% Claimant’s Exhibit No. 5.

31 See supra, Unit 11.1.

%2 Cf. Bundesgerichtshof, RIW (1984), p. 647; Wackenhuth, pp. 458 and 459; Schlosser, Vol. I, note 348; Holtzmann/Neuhaus,
p. 264.
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Respondent, Counsel points out that the latter’s general conditions are easily available at any time by

opening alink on the web site or in its e-mails®.

[11. An arbitration agreement would not have met the applicable formal requirements

Claimant relies on Art. 11 UNCITRAL EC when examining the forma validity of the alleged sdes
contracts™. It thereby fails to notice two aspects, the first of which is that it does not differentiate between
the forma requirements for contracts and those for arbitration agreements. Secondly, Claimant relies on the
wrong convention since the UNCITRAL EC does not deal with the validity of arbitration agreements. By
contrast, the alleged agreement providing for arbitration in Danubia® has to meet the formal requirements of
both the New Y ork Convention and the UNCITRAL ICA®.

As Counsel has shown above, Claimant’ s arbitration clause has not become part of either the April or the
May agreement®’. Even if it had, an arbitration agreement was yet not validly reached. This is because the
special requirements of the Art. 11 (2) New York Convention®® as well as Art. 7 (2) UNCITRAL ICA* are
not met. According to these provisions an arbitration agreement must be in writing, which can be generally
achieved by an exchange of e-mails. However, in case of an arbitration clause being included in standard
terms, which are contained in a separate document, a ‘general reference’ cannot suffice’, but rather a
‘specific reference’ is required®’. The purpose of this requirement is “to ensure that a party is aware that he
is agreeing to arbitratio”*? and thereby is derogating courts jurisdiction, i.e. the due process of national

law™

33 Cf. Procedural Order No. 1, para. 37.

3 Memorandum for Claimant, p. 15.

% Terms of Reference, para. 18; Answer to the Request for Arbitration, para. 18; Request for Arbitration, para. 21.

% Holtzmann/Neuhaus, pp. 260 and 262; HuRlein-Stich, p. 39.

37 See supra, Unit 1 1. and I1.

3% Even though the Convention is on the enforcement and recognition of arbitral awards, an arbitration agreement has to meet the
formal requirements of the New Y ork Convention, see Schwab/Walter, pp. 383 and 405. Art. Il (2) New York Convention provides:
“The term ‘agreement in writing’ shall include an arbitral clause in a contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams.”

%9 Art. 7 (2) UNCITRAL ICA provides: “ The Arbitration Agreement shall be in writing. An Agreement is in writing if it is contained
in a document by parties or in an exchange of letters, telex, telegrams or other means of telecommunication that proved a record.”

0 If the reference clause in the contract is expressed in general terms only the requirements of the Conventions must be deemed not
to be met; van den Berg pp. 216 and 217; Lindacher, p. 171. This is due to the fact that the party’s calling for arbitration would not
have been clearly expressed; Corte di Cassazione, YBCA [X (1984), p. 417; Queen's Bench Division (Admiraty Court),
YBCA 1V (1979), p. 325; Rubino-Sammartano, p. 122.

4! For example, “including the arbitration clause” as demanded in the decision of the Queen’s Bench Division (Admiralty Court),
YBCA 1V (1979), p. 325; Corte di Cassazione, YBCA | (1976), p. 191, Corte di Cassazione, YBCA 111 (1978), p. 279; van den Berg
pJ). 217 and 218; Schwab/Walter, p. 346; Schlosser, Val. |, note 373.

42 Van den Berg p. 171.

43 Rubino-Sammartano, p. 115 fn. 2; Huber, ASA Special Series No. 8, p. 82; Lindacher, p. 170; Miiller/Otto, p. 96; Wackenhuth,
p. 457.
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On the facts given, neither Claimant’s e-mail dated 5April 1999** nor its e-mail dated 27 May 1999
contained a ‘ specific reference’. Claimant’s standard terms were contained in an attachment to its e-mail of
5 April 1999, i.e. a separate document. Thus, a ‘ specific reference’ would have been recessary. Claimant’s
statement “I have attached our General Conditions of Purchase, which are part of our purchase order”*
only represented a ‘ genera reference’ and thus did not congtitute the kind of reference required.

As a ‘genera reference on its own is insufficient to incorporate an arbitration clause, a fortiori
Claimant’s reference in its e-mail of 27 May 1999*' to such a reference does not suffice®.

In addition, an arbitration agreement demands a ‘separate meeting of minds since it does not govern
contractual rights and obligations, but rather procedural matters”. This is expressed in the Conventions
requiring an exchange of means of communications. Counsel puts forward that none of Respondent’s e-mails
contained its assent to enter into an arbitration agreement. Thus, a ‘separate meeting of minds is not
existent.

Therefore, an arbitration agreement would not have met the formal requirements of Art. 11 (2) New York

Convention and Art. 7 (2) UNCITRAL ICA.

Result: The Arbitral Tribuna is respectfully requested to find that it has no jurisdiction and therefore does

not have the competence to decide on the merits of the present case.

UNIT 2: RESPONDENT DID NOT VIOLATE ITS OBLIGATION UNDER ART. 42 CISG,
AND THUS DID NOT COMMIT A BREACH OF CONTRACT.

Claimant submits that “Respondent failed to deliver goods which are free from any right or claim of a
third party based on industrial or other intellectual property”>°. Counsal will show that Respondent’s goods

were not encumbered with a clam by Vis Fish which is sufficient to invoke Art. 42 (1) (&) CISG [I].

4 Claimant’s Exhibit No. 3.

% Claimant’s Exhibit No. 5.

46 Claimant’s Exhibit No. 3.

47 Claimant’s Exhibit No. 5.

48 Schlosser, Val. |, note 348; von Hillsen, p. 59; Huber, ASA Specia Series No. 8., p. 81; Bucher, p.54; Poudret, p.531;
Wackenhuth, p. 458.

4 Rubino-Sammartano, p. 115; Bucher, p. 39; Lindacher, p. 170; Miiller/Otto, p. 81; Schwab/Walter, pp. 62 et seq.

% Memorandum for Claimant, p. 17.
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Moreover, Respondent did not have to be aware of potential claims resulting from the trademark “Vis’ [11].

In any event, as Claimant could not have been unaware of the claim, Respondent’s liability is excluded [111].

I. Respondent’s goods wer e hot encumbered with a claim sufficient to invoke Art. 42 CI SG

Claimant alleges that “a relevant [...] claim based on industrial or intellectual property existed’’. Vis
Fish’'s claim is however unfounded and therefore insufficient to activate Art. 42 CISG [1]. Moreover, it will
be shown that the claim isfrivolous [2]. Contrary to Claimant’s assertion that “a claim existed at the time of
the conclusion of the contract’®?, the claim was not raised until after delivery and thus it is too late to qualify

under Art. 42 (1) CISG [3].

1. Theclaim isunfounded

In contrast to Claimant’s statements®, the purpose of Art. 42 CISG is to protect the buyer only from
rightful clams™. If this provison aso included unfounded claims the sdller could never rely on the
performance of the contract. There is no lega reason to hold the seller liable for unfounded claims of athird
party arisen in the sphere of the buyer®. It is the latter’s usud risk of life to get involved in litigation due to
unfounded claims®®. Moreover, a buyer willing to avoid the contract could easily convince as many third
parties as it wished to malicioudly raise claims on the goods®. In that case, the sdller would possibly be
involved in countless legal disputes which would consume both time and money. This risk cannot be
expected to be borne by the sdler. Thus, unfounded claims do not meet the requirements of
Art. 42 (1) CISG.

In the case at hand, the parties have always been in agreement that the claim by Vis Fish is unfounded™,
not that “it appears to be founded” as Claimant states in its Memorandum®. The claim is consequently not

sufficient to invoke Art. 42 (1) (a) CISG.

51 Memorandum for Claimant, p. 18.

52 Memorandum for Claimant, p. 17.

%8 Memorandum for Claimant, pp. 18 et seq.

5 Bucher, pp. 30 et seq.; Walff, p. 74; cf. discussion in YB 11, Doc. A(4), A/ICN.9/WG.2/WP.8 where it was suggested to include the
term “valid” into the former Articles 52, 53. This proposal was finally dismissed because of the problem of which law should
determine the validity of such claim.

%5 Bucher, pp. 30 and 31.

% Prager, p. 73.

57 Schwerha, 1.D.1.

%8 Terms of Reference, para. 8.

%9 Memorandum for Claimant, p. 18.
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2. Theclaim hasto be regarded asfrivolous

Even if the Tribuna holds Respondent liable for unfounded claims, Counsel will show that Vis Fish's
claim does till not suffice to invoke Art. 42 CISG since it is frivolous. It is generally agreed that Art. 42 (1)
CISG is not applicable to cases in which the cdaim qualifies as frivolous®. Contrary to Claimant’s
submission®, Vis Fish's claim must be seen as frivolous because the goods in dispute cannot lead to
confusion at all®.

Indeed, Respondent is aware that partial identity of the brand-names exists since both companies employ
the word “Vis’. However, this fact is of no importance since the goods sold by each company are neither
identical nor even smilar because Respondent sells sports equipment while Vis Fish currently sdlls food
products.

Claimant might theoretically invoke that the sports fishing equipment which Vis Fish had been selling
until 1996°° was similar to Respondent’s goods. It could argue that similarity would be indicated by the fact
that both sorts of goods fall within the same category of the Nice Agreement™®. However, Counsel points out
that this classification is of no importance for the determination of similarity of goods, which is expressed by
Art. 9(2) Trademark Law Treaty™.

Moreover, Claimant could submit that there would be similarity due to sports fishing equipment still
being protected by Vis Fish's trademark. However, the owner of a broad trademark like the present one
covering “al water-related products’ can only bring action for trademark infringement regarding products it

actualy sells or at least intends to sall during the remaining period of registration®. On the facts given, Vis

Fish has not been selling sports fishing equipment since 1996°”. Moreover, Vis Fish cannot be expected to

8 Secretaria’'s Commentary, O.R., p. 426, Art. 39 note 4; Bernstein/Lookofsky, p. 66; Wolff, pp.66 et seq. and 81;
Herber/Czerwenka, Art. 41 para. 6; Enderlein/Maskow/Strohbach, Art. 41 note 4; Reinhart, Art. 41 para. 2; Staudinger/Magnus,
Art. 41 para. 16; Witz/Salger/L orenz/Salger, Art. 41 para. 7; Soergel/L tideritz/Schifller-L angeheine, Art. 41 para. 7.

81 Memorandum for Claimant, p. 18.

52 This criterion is in accordance with Art. 23 of the Danubian Trademark Law which provides that “the owner of a registered
trademark shall have the exclusive right to prevent all third parties not having the owner’s consent from using in the course of trade
identical or similar signs for goods or services which are identical or similar to those in respect of which the trademark is registered
where such use would result in a likelihood of confusion.”.

8 Procedural Order No. 1, para. 7.

64 Both the sports fishing equipment and the Vis Water Sports products fall within class 28.

& Art. 9 (2) Trademark Law Treaty provides: “ Goods or services may not be considered as being similar to each other on the ground
that [ ...] they appear in the same class of the Nice Classification.”

% Procedural Order No. 1, para. 8.

57 Procedural Order No. 1, para. 7.
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resume retailing these products within the space of a year™. If it succeeded in doing so, it would have
accomplished alogistic masterpiece. Thus, the goods in dispute are not even similar.

Finaly, the use of the goods in connection with the dogan “like a fish in water” cannot likely lead to
confusion either. Claimant’s argument that the dogan “like a fish in water” could midead the Danubian
public can easily be refuted. Claimant purports that “confusion will necessarily take place as the slogan

69

strikes the consumer and is remembered as associated with Respondent’s products’™. Respondent uses the
word “fish” as a stylistic device. This is emphasised by the word “like’. No-one hearing the dogan will
automatically think of dead and cold fish being sold as food products. On the contrary, the dogan |leads the
consumer to think of life, vitality and swimming proficiency. Everyone desires to swim like a fish but refuses

to be eaten as one. As confusion of food and sports equipment is unlikely to occur °, Vis Fish's claim has to

be regarded as frivolous.

3. An application of Art. 42 (1) CISG isexcluded since the claim was not raised at the time of delivery

Art. 42 CISG applies only if the alleged claim of athird party had been raised at the time of ddlivery™. In
denying such a limitation the seller would find itself exposed to clams possibly raised years after the
performance of the contract, since Art. 42 CISG does not provide a cut-off period”. In that case, safety of
trade would be endangered. Presently, the claim arose on 21 September 19997 and therefore after the time of
delivery.

Should the Tribunal find it relevant that the circumstances on which the claim is based existed at the time
of delivery, Counsdl puts forward that this opinion does not apply if an unfounded claim isin dispute. Thisis
due to the fact that unfounded claims lack alegal basis, and this naturally applies at the time of delivery. As
Vis Fish's claim is unfounded, no relevant circumstances existed at this time.

In conclusion, an application of Art. 42 (1) CISG is excluded.

8 Since the registration was renewed in 1992 for 10 more years, it will expirein 2002, which leaves one year for Vis Fish to enlarge
itsrange of products from food to sports equipment; Procedural Order No. 1, para. 10.

8 Memorandum for Claimant, p. 18.

™ Even Claimant itself states that there is “no likelihood that anyone would confuse athletic equipment, even that used for water
sports, with the fish and fish products [...]. The markets and the nature [of the goods] are ssimply too different”, see Claimant’s
Exhibit No. 8.

™ The wording of the first sentence of Art. 42 (1) CISG, that “ the seller must deliver goods|...]” requires the claim to bein existence
at the time of delivery; Enderlein, Rights and Obligations of the Seller, p. 179, according to whom the time of delivery is especially
important in case of unjustified claims; Enderlein/Maskow/Strohbach, Art. 41 para. 5; Reinhart, Art. 41 para. 4; Heilmann, p. 667,
Herber/Czerwenka, Art. 41 para. 8; Walff, p. 65; Piltz, 8 5 para. 96; cf. Dolle/Neumayer, Art. 52 EKG para. 8, to that opinion under
UL IS with reference to the legidlative history.

2 Ase.g. provided by Art. 39 (2) CISG concerning defects in quality.
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I1. Respondent did not have to be aware of potential claimsresulting from thetrademark “Vis’

In its Memorandum Claimant purports that Respondent could not have been unaware of the claim since it
neglected its duty to inquire’. This assertion is based on Claimant’s subjective way of interpreting Art. 42
CISG, from which Claimant derives such a duty. However, Counsel will show that Respondent was not
obliged to perform a trademark search[1]. Even assuming that this duty did exist and Respondent had

complied, it could not have recognised a possible confusion between its goods and those of Vis Fish[2].

1. No duty to inquire can beimposed on Respondent

The Convention uses three terms in order to differentiate between three types of knowledge: ‘knew’,
‘could not have been unaware’ and ‘ought to have known’ °. Whilst the wording of the last term indicates a
duty to investigate, the term “could not have been unaware’ does not do s0’®, but only lightens the burden of
proving that the seller in fact ‘knew’”’. The term * could not have been unaware’ implies that the sdller is only
liable for claims that are obvious, i.e. before its eyes’™.

It is not appropriate that the interpretation of ‘could not have been unaware’ within Art. 42 CISG should
be different from the interpretation of other provisions of the Convention that contain the same term, e.g.
Art. 35 CISG. If the draftsmen of the Convention had aimed at establishing a duty to inquire within Art. 42
CISG they would have made use of the term ‘ought to have known’ .

Claimant’s submission that Respondent was “the initiator of the transaction” because ‘the first E-mail
comes from Respondent”, and that it was therefore the latter’ s obligation “to research any possible claims on

180

the goods in question”™” must be disregarded. However, the party who sends the initia offer, the offeror, isto

be seen as the initiator of a transaction. Respondent’s announcement dated 31 March 1999, its web site® as

73 Claimant’s Exhibit No. 7.

" Memorandum for Claimant, p. 20.

S Honnold, Art. 42 para. 270, p. 350 and Art. 35 para. 229, p. 260; Prager, p. 163.

6 Huber, RabelsZ Vol. 43 (1979), p. 503; Soergel/L iideritz, Art. 42 para. 4; Honnold, Art. 42 para. 270, p. 350; Prager, p. 164;
Ebenroth, JBI Vol. 108 (1986), p. 689; &u, p. 69; Welser, p. 109; Wdlff, p. 75; ICC A/Conf.97/8/Add. 2, p. 19.

" Honnold, Art. 42 para. 270, p. 350 and Art. 35 para. 229, p. 260; Prager, p. 164; Schlechtriem/Schwenzer, Art. 35 para. 34.

8 Honnold, Art. 35 para. 229, p. 260; Prager, p. 164; Wilhelm, UN-Kaufrecht, p. 18; Ebenroth, JBI Vol. 108 (1986), p. 689; Welser,
p. 109; Wolff, p. 75.

™ The ICC criticised the different interpretations within the Secretariat’s Commentary (Art. 40 note 6) calling attention to the fact
that a duty to inquire is inappropriate regarding trade. Furthermore, if Art. 42 CISG intended to imply the very duty to inquire, this
provision should contain the term ‘ought to have known’; ICC A/Conf.97/8/Add. 2, pp. 19 et seg. Since the draftsmen did not alter
thewording of Art. 42 CISG it is obvious that they accepted the criticism and therefore did not want to establish aduty to inquire.

8 Memorandum for Claimant, p. 21.

81 Claimant announced that it had opened a new web site on the Internet, Request for Arbitration, para. 3.

82 Request for Arhbitration, paras. 3 et seq.
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well asits e-mail dated 2 April 1999%° merely represented invitations to make an offer®, because Respondent
did not want to be bound by these proposals. On the contrary, it was Claimant who offered to buy goods in
its email dated 5April 1999%. Claimant was therefore the initiator of the transaction. Consequently, in the
immediate case, no duty to inquire can be imposed on Respondent.

As Respondent had no knowledge of Vis Fish's existence, let done its trademark, the claim was not

before Respondent’ s eyes. Thus, the latter is not liable under Art. 42 CISG.

2. Respondent could not recognise a possible confusion between the goods

Even if the Tribunal decided to impose a duty to investigate on Respondent, the latter could not have been
aware of the clam. Indeed, Respondent would have found the registered trademark of Vis Fish, had it
conducted research in Danubia. However, since Vis Fish and Respondent operate on different market sectors,
the latter could not have recognised a risk of trademark infringement. As presented above®, a confusion

between the goods does not exist and can therefore not be recognisable to Respondent.

[11. Claimant could not have been unawar e of the claim, Art. 42 (2) (a) CISG

Assuming that Respondent ought to have known of the claim, it is exempted from liability according to
Art. 42 (2) (@) CISG. It will be shown that Claimant was in any case obliged to conduct research[1]. Even

without an obligation to inquire, Claimant could not have been unaware of Vis Fish’'sclam[2].

1. Claimant had to conduct research

Should Respondent be found to have a duty to inquire, it is unreasonable not to impose the same duty on
Claimant. The fact that both paragraphs of Art. 42 CISG contain the term ‘could not have been unaware
indicates that neither the seller nor the buyer shall be encumbered with an increase in duties but rather, that
circumstances of each individual case have to be taken into consideration®’. Such a solution is in accordance

with the general principle of the CISG which is to impose responsibility on the party who is in a better

8 Claimant’ s Exhibit No. 2.

84 Comp. Request for Arbitration, para. 3; A web site generally constitutes an ‘invitatio ad offerendum’; Rehbinder/Schmaus, pp. 318
and 322; Schlechtriem/Schlechtriem, Commentary, Art. 14 para. 13.

% CLAIMANT’S Exhibit No. 3. This fact is not contested by Claimant; cf. Memorandum for Claimant, p. 13; Request for
Arbitration, para. 17.

8 See supra, Unit 21.2.

87 |angenecker, p. 193; Dolle/Stumpf, Art. 36 EKG para. 5.
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position to eliminate problems that would impede a successful completion of the contract, Art. 7 (1) CISG™.
Those authorities™ that solely impose a duty to inquire on the seller argue that the latter is usually more
familiar with its goods. However, in such cases as the present one, this argument is not convincing.
Regarding non-technica property rights such as trademarks, both the retailer and the manufacturer have the
same opportunity to investigate the situation®. Therefore, it has to be determined which of the parties has
better opportunities to perform a trademark search. As the trademark is registered in Danubia, Claimant is
advantaged by being able to gain a better insight into the situation. It can be expected to be familiar with
customs concerning registration and in particular with the language of the registry®.

Additionaly, Claimant, who itself retails the products, has to ensure that its purchased goods are fit for
sale. Regardless of its interna relationship to Respondent, it must take investigative steps as it would
otherwise be liable to its customers in Danubia

Claimant itsalf requires the initiator of business relationships to be obliged to inquire®®. Consequently,

being the initiator *, it must impose such a duty on itself and thus had to conduct research.

2. Even if denying the obligation to inquire, Claimant could not have been unaware of VisFish’sclaim

Assuming that Claimant was not obliged to conduct research, Counsel points out that the existence of the
trademark “Vis’ was obvious to Claimant, which is sufficient to exclude Respondent’s liability®*. A buyer
may not ignore intellectual property rights which are well known or notorious® and those which he would
have found had he kept his eyes oper™. Firdtly, Vis Fish is well-known in Danubia® and the relevant
personnel of Claimant did know the company®. It can be expected that those members of staff had
knowledge of the size and the status of Vis Fish. Therefore, they could have easily assumed that such an

important business' brand-name would have been a registered trademark.

8 Honnold, Art. 7 para. 100, p. 107; Schlechtriem/Ferrari, Art. 7 para. 54; Witz/Salger/L orenz/Witz, Art. 7 para. 15;
Staudinger/Magnus, Art. 7 para. 47.

8 E.g. Schlechtriem/Schwenzer, Art. 42 para. 17.

% | angenecker, p. 203.

%1 Langenecker, p. 204, who gives the example of a Japanese importer being able to inform itself more easily about registered
trademarks in Japan than the German manufacturer.

92 Memorandum for Claimant, p. 21, referring to Heuzé, L a réglementation francaise des contrats internationaux.

%8 See supra, Unit 211.1.

% Enderlein/Maskow/Strohbach, Art. 42 note 9; Herber/Czerwenka, Art. 42 para. 6; Piltz, § 5 para. 111; Prager, p. 174;
Schlechtriem/Schwenzer, Art. 42 para. 17; Honsell/Magnus, Art. 42 para. 16.

% Zhang, p. 92; Schlechtriem/Schwenzer, Art. 42 para. 17, Langenecker, p. 212; Vida RTD com. Vol. 47 (1994), pp. 30 et seq.

% RaudalEtier, p. 56.

%7 Procedural Order No. 1, para. 16.

% Procedural Order No. 1, para. 18.
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Secondly, the Danubian registry of trademarks is published in a journa®. If Claimant had kept its eyes
open it would have found the relevant information therein.

Finding that Respondent could have recognised a possible confusion between its goods and those of Vis
Fish, the same has to be assumed for Claimant a fortiori. Even if Claimant did not have to conduct research
it must have been aware of the trademark.

Therefore, the exception of Respondent’s liability according to Art. 42 (2) (a) CISG is applicable to this

case.

Result: Respondent did not violate its obligation under Art. 42 CISG, and thus did not commit a breach of

contract.

UNIT 3: CLAIMANT LOST ITS RIGHT TO RELY ON ART. 42 (1) CISG SINCE ITS
NOTICE OF VIS FISH’S CLAIM TO RESPONDENT DID NOT MEET THE
REQUIREMENTS SET FORTH IN ART. 43 (1) CISG.

Claimant submits that Respondent is not entitled to rely on Art. 43 (1) CISG since it “should have known
of Vis Fish Company’s right’*®. However, Counsel will show that Claimant's assertions are incorrect.
Claimant was obliged to notify Respondent of Vis Fish's clam[l]. The notice given did not fulfil the
requirements of Art. 43 (1) CISG. Firstly, it did not meet the purpose of the provision, being of no use to
Respondent [11]. Secondly, it was not given within a reasonable time [111]. Finaly, since Clamant has no

reasonable excuse for its failure to give the required notice it cannot rely on Art. 44 CISG [IV].

I. Respondent isentitled torely on Art. 43 (1) CISG asit did not know of VisFish’sclaim

Claimant asserts that Respondent “could not have been unaware” of Vis Fish's clam, which shal be
sufficient to invoke Art. 43 (2) CISG'™. This view is untenable and must be dismissed for several reasons.

Firstly, Claimant ignores the distinction between the terms ‘knew’ and ‘could not have been unaware
made by the Convention in several provisions'®. The wording of Art. 43 (2) CISG clearly states that its

exception of liability should only apply if the sdler ‘knew’ of the claim, i.e. he had positive knowledge. If

% Procedural Order No. 1, para. 9.
100 pemorandum for Claimant, p. 23.
101 Memorandum for Claimant, p. 23.



MDD TLVVYVINOOU UVINNTL Y LN MV N DUV 1 (AUC LT

the terms ‘knew’ and ‘ could not have been unaware’ were given the same meaning, the buyer’s obligation to
notify the seller of a defect in title would aways be excluded. This is because the requirements of the
exception set forth in Art. 43 (2) CISG would aways be met whenever Art. 42 (1) CISG was invoked.

Secondly, an analogy to Art. 40 CISG, as made by Claimant'®, is not admissible since such methods only
adlow gap-filling within the Convention'®. Regarding the knowledge of the sdller in Art. 43 (2) CISG, the
provision is definite and thus a gap does not exist. On the contrary, Claimant’s attempted analogy neglects
the systematic of the CISG that in its Articles 39 and 43 distinguishes between the obligation of the buyer to
notify the seller in cases of defects in quality and in title. Therefore, reliance on Art. 43 (1) CISG is only
exempted if the sdler had positive knowledge™®.

Since Respondent had no such knowledge it is entitled to rely on Art. 43 (1) CISG.

I1. Claimant’s notice did not meet the purpose of the provision since it was of no use to Respondent
The only purpose of the duty to give notice is to inform the addressee of a possible trademark
infringement enabling him to take steps in order to ward off the claim'®. On 5 November 1999, Respondent
received Claimant’s letter containing the information that Vis Fish was claiming a trademark infringement®”.
As Claimant allegedly avoided the contract in the same letter®®, Respondent was not given any time to take

appropriate steps in order to resolve the situation. Thus, Claimant’s notice of Vis Fish’'s claim did not fulfil

the purpose of a notice and therefore did not meet the requirements of Art. 43 CISG.

102 F g, Artt. 40, 42 (1), 42 (2) (a) CISG.

103 Claimant constructs an analogy to Art. 40 CISG. This provisions contains the term ‘ could not have been unaware’; Memorandum
for Claimant, p. 23.

104 Schlechtriemy/Ferrari, Art. 7 para. 47.

105 Bianca/Bonell/ Sono, Art. 43 note 2.3.; Schlechtriem, The Seller’s Obligations, p. 6-35; Schlechtriem/Schwenzer, Art. 43 para. 9;
Witz/Salger/L orenz/Salger, Art. 43 para. 8; Enderlein/Maskow/Strohbach, Art. 43 note 5; Honnold, Art. 43 para. 271, p. 299;
Reinhart, Art. 43 para. 5; Honsell/Magnus, Art. 43 paras. 18 and 31; Herber/Czerwenka, Art. 43 para. 4; Gabridl, Practitioner’s
Guide, Art. 43, p. 127; Achilles, Art. 43 para. 7.

106 Schlechtriem/Schwenzer, Commentary, Art. 43 para. 2; Staudinger/Magnus, Art. 43 para. 12; Audit, note 115; Karollus, p. 127;
Reinhart, Art. 43 para. 3; Enderlein/Maskow, Commentary, Art. 43 note 4; Enderlein, Rights and Obligations of the Seller, p. 184.

W7 Claimant’s notice in its letter of 3 November 1999 (Claimant’s Exhibit No. 11) arrived on the second business day, which is
5 November 1999; cf. Procedura Order No. 1, para. 31.

108 Cf. Claimant’s Exhibit No. 11: “[...] Vis Fish Company has claimed [...]. Since we cannot continue to sell the Vis Water Sports
equipment [...] weare[...] avoiding the contract.”
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[11. The notice was not given within areasonable time

Claimant asserts that the period for giving notice started on 15 October 1999'%, the date of Vis Fish's
second letter''®. Yet, the relevant point of time must be determined to be 21 September 1999'** since on this
day, Claimant received the first letter of Vis Fish'** complaining about trademark infringement [1].
Claimant’s notice arrived on 5 November 1999. Counsel will demondtrate that a period of six weeks was

unreasonable [2].

1. Theperiod for giving notice started on 21 September 1999

Claimant alleges that the letter dated 15 October 1999 indicates the relevant point of time for fixing the
beginning of the period for giving notice. It states that “the buyer [is] not required to notify the seller of all
requests made by third parties’™® but is only required to notify the sdler of al claims by a third party.
Claimant requires that a ‘claim’ must irrevocably lead to legal action**. However, it fails to notice that the
qualification as a ‘clam’ does not depend on whether or not legal action is threatened'*®. By contrast, any
claim being sufficient to invoke Art. 42 CISG has to be given notice of **°. The wording ‘claim’ must thus be
defined equally within both Art. 42 and Art. 43 CISG. Claimant’s argumentation in its Memorandum lacks
this necessary consequence™’ and therefore must be rejected. The only relevant criterion is whether or not a
claim which is in accordance with Art. 42 CISG has been raised. Has this occurred, the buyer has knowledge
of the dlam™®. In the case a hand, Vis Fish already complained about trademark infringement on
21 September 1999™°. If the Tribunal decided that Vis Fish's claim fell under Art. 42 CISG, Vis Fish's first
letter would indicate the relevant point of time.

Consequently, the period for giving notice started on 21 September 1999.

109 Memorandum for Claimant, p. 22.

110 Claimant’ s Exhibit No. 9.

11 Claimant received the letter dated 20 September 1999 on the following business day.

12 Clamant’ s Exhibit No. 7.

113 Memorandum for Claimant, p. 22.

114 Memorandum for Claimant, p. 22.

115 ¢f. discussion in YB 1lI, Doc. A(4), AICN.9/WG.2/WP.8 where the possibility of legal action was not mentioned as to the
seriousness of a claim; Schlechtriem/Schwenzer, Commentary, Art. 41 para. 11; Audit, note 114; Wolff, pp. 67 and 80.

116 Bianca/Bonell/Sono, Art. 43 note 2.2.; Staudinger/Magnus, Art. 43 para. 7.

17 \With regard to Art. 42 CISG, Claimant states that “even [an] unfounded [claim] suffices to invoke Respondent’s warranty”;
Memorandum for Claimant, p. 18. Concerning Art. 43 CISG, it demands the threat of legal action.

18 A5 required by Schlechtriem/Schwenzer, Art. 43 para. 4; Wolff, p. 113; Soergel/L iideritz/SchiiRler-L angeheine, Art. 39 para. 5.
191 this letter Vis Fish stated that “the advertisement and the sale of goods bearing the name “ Vis’ are [...] in violation of [its]
trademark [...]”, and asked Claimant “to promptly withdraw all advertisements that use [the] trademark “ Vis’ and to stop selling
any goods under that name’; see Claimant’s Exhibit No. 7.
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2. A period of six weeksis unreasonable

Relying on 21 September 1999 it took Claimant six weeks to notify Respondent. The question whether or
not a time-span is to be considered as reasonable must be answered with regard to the individual case*®’.
Notice has to be given as soon as it is possible to specify it to the degree required®*. Presently, Vis Fish's
first letter contained all necessary information'®?, and Claimant was even aware of the legal quality of Vis
Fish's claim, i.e. that it was unfounded™®. Therefore, it neither had to wait for a second letter nor request
legdl advice, but could have given notice immediately after receiving the letter. As to the current facts, a
time-span of six weeks was not reasonable.

In conclusion, Claimant did not give notice within a reasonable time.

IV. Since Claimant has no reasonable excuse for its failure to give notice it cannot rely on Art. 44
CISG

Claimant alleges that it would rely on Art 44 CISG in case it had failed to notify Respondent within a
reasonable time. It purports that it is reasonably excused due to the fact that it had to seek legal advice™*.
Y et, this argumentation is not convincing. As shown above, Claimant had no reason to consult its lawyers
since it had aready become aware of the situation*”®. The breach of duty committed by Claimant is not
excusable due to the fact that it remained silent for six weeks'?®. Additionally, the lack of notification led to
barring Respondent from the possibility of a quick and efficient disposal of Vis Fish's claim.

Consequently, Claimant has no reasonable excuse for its failure to give notice and therefore cannot rely

on Art. 44 CISG.

120 Bjanca/Bonell/ Sono, Art. 43 note 2.1.; Schlechtriem/Schwenzer, Art. 43 para. 3; Enderlein/Maskow, Commentary, Art. 43 note 2;
Reinhart, Art. 42 para. 2.

121 Witz/Salger/L orenz/Salger, Art. 43 paras. 5 and 6; Herber/Czerwenka, Art. 43 para. 3; Schlechtriem/Schwenzer, Commentary,
Art.43 para 3.

12 trfi)s letter Vis Fish stated that it owned a trademark on “Vis’ covering all water-related products, which was infringed by
Claimant’ s advertisement and sale of Respondent’ s goods, especially by using the Slogan “like a fish in water”.

128 |nits letter to Vis Fish Claimant stated: “There is no likelihood that anyone would confuse athletic equipment [...] with the fish
and fish products that | now understand are sold by your company. The markets and the nature of the products are simply too
different.” Cf. Claimant’s Exhibit No. 8.

124 Memorandum for Claimant, p. 31.

125 See supra, Unit 2 111.2.

126 On this requirement, see Schlechtriem/Huber, Art. 44 para. 6.
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UNIT 4: CLAIMANT DID NOT RIGHTFULLY AVOID THE CONTRACT.

In its Memorandum Claimant submits that Respondent committed a fundamental breach of contract and
that it therefore was entitled to avoidance™’. By contrast, since Respondent’s breach of contract was not
fundamental pursuant to Art. 25 CISG, Clamant was not entitled to the remedy of avoidance under
Art. 49 (1) (a) CISG [I]. Assuming that Claimant had the right to declare the contract avoided it would have

lost that right pursuant to Art. 82 (1) CISG since it faces the impossibility to make restitution of al

goods [11].

I. Respondent did not commit a fundamental breach of contract
Respondent’s breach of contract was not fundamental because Claimant did not suffer a ‘substantial
detriment’ as required by Art. 25 CISG**® [1]. Moreover, Counsel will show that the result of the breach of

contract was not foreseegble [2].

1. Claimant did not suffer a ‘substantial detriment’ asrequired by Art. 25 CISG

If a party is substantialy deprived of what it is entitled to expect under the contract, it has suffered a
‘substantial detriment’, Art. 25 CISG. In the case at hand, such a ‘substantial detriment’ is not given since a
serious defect as result of the breach did not occur to Claimant [a]. Moreover, the retail of the goods is still
possible [b] and the defect is removable [c].
a) A serious defect asresult of the breach did not occur

Claimant submits that “if [the breach] influences the regular course of business of the injured party” the
|latter suffersa* substantial detriment’ **° because “the injured party has no further interest in the performance
of the contract’**. Thereby, Claimant does not seem to realise that Art. 25 CISG requires a serious detriment

as result of abreach™. Higher requirements are necessary to protect the principle that avoidance of contract

127 Memorandum for Claimant, pp. 24 et seq,

128 Art. 25 CISG provides: “ A breach of contract committed by one of the parties is fundamental if it results in such detriment to the
other party as substantially to deprive him of what he is entitled to expect under the contract, unless the party in breach did not
foresee and a reasonabl e person of the same kind in the same circumstances would not have foreseen such a result.”

129 Memorandum for Claimant, p. 25; Claimant cites the Secretariat’s Commentary, O.R., p. 416, which does not contain any similar
statement.

1%0 Memorandum for Claimant, p. 25; Claimant refers to Bianca/Bonell, p. 601, who in fact do not support this view.

131 Bundesgerichtshof, BGHZ Vol. 132, pp. 298 et seq.; Schlechtriem, Rechtsprechung, pp. 422 et seq.; idem, Pflichten des
Verkaufers, p. 106; Schlechtriem/Huber, Art. 49 para. 2; Staudinger/Magnus, Art. 49 para. 4; Honnold, Art. 49 para. 304, p. 329,

Lookofsky, p.70.
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is the ‘ultimaratio’ remedy under the Convention'*’. This principle aims to preserve the contractual
relationship™® and to prevent economic waste in trade, in particular since an avoidance of an international

13% and costs for reshipment and insurance™**.

commercia contract causes additiond risks

In addition, if one followed Claimant’s argumentation, the remedy of avoidance would always be granted
to the buyer whenever Art. 42 CISG was fulfilled. In that case, Art. 25 CISG would be divested of any effect.

Furthermore, avoidance of contract may solely be exercised if other remedies, e.g. damages, cannot
redress the problem*®. In the case at hand, if Claimant had eliminated the defect it would have suffered loss
for only a certain period of time which could have been sufficiently compensated by damages.

Consequently, as Respondent’s breach hardly influenced the regular course of business, a serious defect
as result of the breach did not occur.
b) Theretail of the goodswas still possible

Claimant declares that ‘the use of [the] goods is impeded’ since it “cannot sell the goods’’. On the
contrary, Claimant was still able to sell the goods in Danubia even after Vis Fish's claim had arisen. Thisis
because the claim is unfounded and would be unlikely to be upheld in litigation'®. It could aso be
reasonably expected of Claimant to have sold the sports equipment in another country™®. At least, Claimant
could have undertaken a so-called * bargain basement sale '*°.

Assuming Claimant argued that “litigation would cause a certain amount of disruption to [itg]

business’*** this assertion would not lead to an impossibility to sell the goods either. Since Claimant could

refer the matter to its legal counsel the whole process would take place outside the regular course of

182 Bundesgerichtshof, BGHZ Vol. 132, pp. 298 et seq., according to which “avoidance of the contract has to be the last possibility
for the creditor”; von Caemmerer, Wesentliche Vertragsverletzung, p. 50; Staudinger/Magnus, Art. 49 para. 4; Schiechtriem/Huber,
Art. 49 para. 2; Honnold, Art. 49 para. 304, p. 329; Honsell/Schnyder/Straub, Art. 49 para. 2.

138 According to Art. 7 (2) CISG, it is even an ‘intern’ principle of the Convention to prefer solutions which protect contractual
relations rather than solutions which terminate contractual relations, the so-called favor contractus, see Schlechtriem, Pflichten des
Verkaufers, p. 106; Schlechtriem/Ferrari, Art. 7 para. 54; Audit, note 55; Ferrari, Uniform L. Rev. (1997), p. 464; Heuzé note 95;
Honnold, Uniform Words, p. 140; Pantard, J.D.I. (1988), p. 333; Rosenberg, Aust. Bus. L. Rev. Vol. 20 (1993), p. 452;
Bianca/Bonell/Bonell, Art. 7 note 2.3.2.2.; Kazimierska, VII. B.

134 Schlechtriem, Rechtsprechung, p. 422; Michida, Am. J. Comp. L. Vol. 27 (1979), p. 280; Lorenz.

135 yon Caemmerer, Wesentliche Vertragsverletzung, p. 50, who points out that this principle follows the tendency given by the use
of contracts under printed terms; Schlechtriem, Rechtsprechung, p. 422, stating that this principle is aso reasonable according to the
economic analysis of law; Lorenz; Enderlein/Maskow/Strohbach, Art. 25 note 3; Michida, Am. J. Comp. L. Vol. 27 (1979), p. 281,
Honnold, Art. 25 para. 181.2, p. 206.

1% Honnold, Art. 49 para. 304, p. 329; Schlechtriem, Rechtsprechung, p. 422; Schlechtriem/Schlechtriem, Commentary, Art. 25
para. 20; Schlechtriem/Huber, Commentary, Art. 49 para. 2, Benicke, |PRax (1997), p. 329.

187 Memorandum for Claimant, p. 25.

138 Terms of Reference, para. 8; Claimant’s Exhibit No. 10.

1% Procedural Order No. 1, para. 57. This possibility excludes a ‘substantial detriment’ according to Bundesgerichtshof, BGHZ
Vol. 132, pp. 298 et seq; Oberlandesgericht Frankfurt aM., RIW (1994), p. 240; Lorenz.

140 sehlechtriem, |PRax (1999), p. 389.
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Claimant’s business and therefore would not disturb it. Claimant could theoretically refer to the negative
coverage of the litigation in the media and the loss of ‘good will’. However, those arguments are not
convincing in the context with a defect in title. Only in cases where goods are encumbered with a defect in
quality, e.g. food contamination by bacteria, negative media would bring disruption to the buyer’s business
and its ‘good will’. In the present case, Claimant would not suffer a negative effect resulting from a litigation
concerning a defect in title. On the contrary, due to the coverage in the media an additional advertising effect
would help Claimant to become even better known. Taking into consideration Counsel’s arguments, retail of
the goods was till possible.

c¢) Claimant was able to remove the defect

It has been shown that Vis Fish's claim is unfounded™*. Since it was easily dismissible and therefore
removable, the breach of contract cannot amount to a fundamental one**.

Claimant might theoreticaly invoke that the breach was fundamental because Respondent could not
comply with its duty to eiminate the defect due to the Danubian procedural law'**. However, Counsd points
out that in such a case it could be reasonably expected of Claimant to eliminate the defect in question
itsdf *°.

Moreover, Claimant would not even have suffered any “monetary harni’**® since Respondent offered to

147

pay for al costs arising out of litigation™". Thus, the defect in question was removable for Claimant.

Consequently, Claimant did not suffer a‘ substantial detriment’ as required by Art. 25 CISG.

2. Theresult of the breach of contract was not foreseeable

Claimant submits that “Respondent could have foreseen the result of the breach” and that Respondent
would have the burden of proving the opposite**®. Thereby, Claimant’s dlegations are based on the
assumption that lack of ‘foreseeability’ is a somewhat subjective ground for excusing the party in breach.

Unfortunately, Claimant seems to confuse the term ‘foreseeability’ with the term ‘could not have been

141 Claimant argues on this issue but in the wrong legal context, namely in context with Art. 42 CISG; see Memorandum for
Claimant, p. 18, fn. 20.

142 gee supra, Unit 21.1.

143 Cf. Bundesgerichtshof, BGHZ Vol. 132, pp. 298 et seq., according to which even incurable defects do not necessarily amount to a
fundamental breach. This view is shared by Schlechtriem, IPRax (1999), p. 389.

144 procedural Order No. 1, para. 26.

145 Botzenhardt, p. 264; Honsell/Schnyder/Straub, Art. 49 para. 23.

146 As declared by Claimant (Memorandum for Claimant, p. 25) citing: Secretariat’s Commentary, O.R., p. 416.
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unaware’ of Art. 42 CISG when it refers to the foreseeability of the third party’s claim based on intellectual
property™*°. However, the exemption from liability in Art. 25 CISG requires that the contract-breaking party
did not foresee and that it was objectively unforeseeable that the obligation in question was important. A
breach of such an obligation would thus amount to a fundamental one. On these facts, Respondent could not
have been expected to reasonably foresee that a breach resulting from the mere assertion of a claim by athird
party might be fundamentally substantial to Claimant. Therefore, the result of the breach of contract was not
foreseeable.

Summing up the above arguments, Respondent did not commit a fundamental breach of contract.

[1. Claimant lost theright to declare the contract avoided by virtue of Art. 82 (1) CISG

According to this provison ‘the buyer loses the right to declare the contract avoided [...] if it is
impossible for him to make restitution of the goods”. The exception in Art. 82 (2) (c) CISG provides that
paragraph 1 does not apply ‘if the goods were sold in the normal course of business’. However, this
exception would only be applicable if the contract-avoiding party sold the goods “before [it] discovered or
ought to have discovered the lack of conformity”*°. In the case at hand, Claimant, who is not able to make
restitution of one-third of the goods, knew of the defect in title from the day it received the first letter of Vis
Fish*®*. Despite this knowledge, Claimant continued retailing the goods for over a month***. Even if the
Tribunal followed Claimant’s view, stating that it “knew about the breach upon the reception of the [second]
letter dated October 15, 1999"*° the latter had been selling Respondent’s goods in bad faith for at least
18 days. Therefore, Claimant cannot rely on Art. 82 (2) (c) CISG. Thus, Art. 82 (1) CISG is applicable to the

instant case. Consequently, Claimant lost the right to declare the contract avoided.

Result: Claimant did not rightfully avoid the contract.

147 Respondent offered that it “ will aid [Claimant] in [its] defense against the assertion of trademark infringement” and that it stood
“ready to reimburse[Claimant] for such reasonable costs as [the latter] had incurred”, Claimant’s Exhibit No. 13.

148 Memorandum for Claimant, pp. 25 et seq.

149 Memorandum for Claimant, p. 26.

180 cf, Schilechtriem/L eser/Hornung, Art. 82 para. 17; Staudinger/Magnus, Art. 82 para. 25; Herber/Czerwenka, Art. 82 para. 10;
Witz/Salger/L orenz/Salger, Art. 82 para. 7; Secretariat’s Commentary, O.R., p. 448, Art. 67 note 4; Honsell/Weber, Art. 84 para. 24.
% Inthis|letter it was statedthat“ *Vis [was] registered in Danubia as a trademark [that] belongs to the Vis Fish Company” and that
the * advertisement and sale of goods bearing the name ‘Vis' [were] in violation of [this] trademark”; Claimant’ s Exhibit No. 7.

182 Claimant received Vis Fish's letter on 21 September 1999; Claimant’s Exhibit No. 7. It continued retail until 3 November 1999;
Procedural Order No. 1, para 13.

188 Memorandum for Claimant, p. 27.
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UNIT5. THE COUNTER-CLAIM RAISED BY RESPONDENT IS FOUNDED WHILE
CLAIMANT IS NOT ENTITLED TO DAMAGES.

Claimant’s assertion that it is entitled to restitution and damages amounting to $631,700™* is incorrect.
Instead, Respondent raised a counter-claim for restitution of the unsold goods and reimbursement of the
benefits derived from the goods sold according to Artt. 81 (2), 84 (2) (b) CISG [I]. By contrast, Claimant’s

demand regarding interest on the purchase price and damages is unfounded [11].

I. Respondent’s counter-claim entitlesit to restitution of the unsold goods and to benefits derived from
the goods sold

Due to the fact that Claimant has already retailed one-third of the goods™ restitution in total has become
impossible. According to Art. 81 (2) CISG™®, Respondent is entitled to the remaining two-thirds of the
goods which have not been retailed.

Moreover, Art. 84 (2) CISG provides that, concerning the goods sold, ‘the buyer must account to the
seller for all benefits which he has derived from the goods[...]”. Therefore, Claimant has to reimburse the
price it received from retailing the goods and this amounts to a ‘gross benefit' of $342,700™’. As stated by

!9 the costs occurred within the course of sale have to

Claimant™®, but not as yet included in its calculation
be deducted from the *gross benefit’. On the current facts, these costs include those for shipping as well as
those for advertising and general administration. Deducting them from the ‘gross benefit’ leads to a total of
$280,033'°, Claimant’s ‘ net benefit'. This sum has to be granted to Respondent as the benefits derived from

the goods sold.

154 Claimant’s calculation: $200,000 (list price of purchase of the goods sold) is deducted from $600,000 (list price of purchase of
both shipments) equaling $400,000. From this sum is deducted $32,000 (the 8% discount) and $147,700 (the 70% mark up on goods
sold) equaling $220,300. The addition of $295,400 (damages for loss of profit), $33,000 (shipping costs), $35,000 (advertising costs),
$40,000 (general administrative costs of the sold goods) and $4,000 (storage costs) equals the sum of $631,700.

155 See Claimant’ s Request for Arbitration, para. 13.

1% Art. 81 (2) CISG provides: “ A party who has performed the contract either wholly or in part may claim restitution from the other
party of whatever the first party has supplied or paid under the contract. If both parties are bound to make restitution, they must do
so concurrently.”

17 Claimant’s retail price has to be calculated by taking the price of the delivered goods, shipping costs included
($184,000 + $11,000 = $195,000) and adding aretail mark-up of 70% ($147,700).

158 Memorandum for Claimant, p. 31: "The gross profit [...] does not include general administrative and selling expenses. [...]
Respondent should therefore receive only the net profit.”

1%9 Cf. Memorandum for Claimant, p. 32.

160 Costs for general administration ($40,000), one-third of the shipping costs ($11,000) and one-third of the advertising costs
($11,667) have to be deducted from the gross profit ($342,700). This equals $280,033.
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I. Claimant’s demand for interest on the purchase price and damagesis unfounded

The Tribunal is requested to find that Claimant’s assessment of the interest rate on the purchase price
lacks a legad basis and that instead, an interest rate of 4% maximum is appropriate [1]. Furthermore,
Claimant demands damages amounting to atotal of $411,400™" relying on Art. 74 CISG. Counsel will show

that Claimant is neither entitled to damages for loss of profit [2] nor to those for wasted expenditure [3].

1. Claimant’s assessment of theinterest rate on the purchase priceisincorrect

Claimant may ask for the purchase price, amounting to $552,000 (list price less 8% discount), and interest
thereon pursuant to Art. 84 (1) CISG. However, Counsdl will show that an interest rate of 4% maximum is
applicable.

Claimant suggests that the short-term commercial lending rate of Equatoriana at 7% should be applied®.
Yet, this submisson must be disregarded since it is based on the UNIDROIT Principles of which an
application is barred by Art. 7 (2) CISG™. According to this provision, ‘internal gaps should be settled in
accordance with the internal principles of the Convention while ‘external gaps have to be filled by the
subsidiary domestic law. Asthe UNIDROIT Principles represent ‘external principles’, their application is ‘de
lege lata’ impossible™®*. The question which rate of interest should be applied represents an ‘external gap’

165

and it is to be answered by the rules of the subsidiary domestic law™". As a rule, any private internationa
law refers to the legal rate of the subsidiary domestic law'®®. Thus, the legal rates on unpaid judgments

should be applied™®’.

161 Memorandum for Claimant, p. 32.

182 Memorandum for Claimant, p. 29.

183 Art. 7 (2) CISG provides: “ Questions concerning matters governed by this Convention which are not expressy settled in it are to
be settled in conformity with the general principles on which it is based or, in the absence of such principles, in conformity with the
law applicable by virtue of the rules of private international law.”

164 schlechtriemy/Ferrari, Art. 7 para. 62; Ferrari, JZ (1998), p. 16.

185 |CC Award No. 7153 (1992), J.D.I. (1992), p. 1007; Oberlandesgericht Miinchen, CISG-Online Case No. 310; Oberlandesgericht
Koblenz, CISG-Online Case No. 256; Oberlandesgericht Rostock, CISG-Online Case No. 209; Oberlandesgericht Diisseldorf, CISG-
Online Case No. 115; Oberlandesgericht Frankfurt aM., RIW (1994), p. 241; Schlechtriem/Ferrari, Art. 7 para. 42; Diedrich,
RIW (1995), pp. 358 et seq.; Behr, JL. & Com. Vol. 17 (1998), pp. 296 et seq.; BiancalBonell/Nicholas, Art. 78 note 2.1,
Enderlein/Maskow/Strohbach, Art. 78 note 2.2; Herber/Czerwenka, Art. 78 para. 6; Karollus, p. 227; Kindler, RIW (1991), p. 305;
Magnus, RabelsZ Vol. 53 (1989), p. 140; Piltz, § 5 para. 412; Reinhart, IPRax (1991), pp. 377 et seq.; Schlechtriem, Einheitliches
UN-Kaufrecht, p. 94; idem, Uniform Sales Law, p. 100; idem, UN-Kaufrecht, para. 46; Soergel/Luderitz, Art. 78 para. 3;
Staudinger/Magnus, Art. 78 para. 12; Stall, International privatrechtliche Fragen, p. 510; Weber, Vertragsverletzungsfolgen, p. 208;
Scheifele p. 108.

166 cf, Schlechtriem/Bacher, Art. 78 para. 34.

167 cf. Schlechtriem/Eberstein/Bacher, Commentary, Art. 78 para. 31, according to whom other (usual) rates should only be applied
in cases where legal rates cannot be discerned. Cf. ICC Award No. 7153/92, J.D.I. (1992), p. 1007, in which the Tribunal applied the
usual rate of Czechoslovakia because the new Czechoslovakian Commercial Code does not expressly determine an interest rate.
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Moreover, in contrast to Claimant’s suggestion*®®

, the rate of Danubia as the creditor’s country is the
relevant one. Claimant’s ‘restitutionary approach’ ** has to be replaced by a ‘damages approach’*™®. This
approach reflects the purpose of granting interest in a better way, which is to cover the buyer’s potential loss
incurred by borrowing credit. Claimant itself concedes that “the most appropriate rate should be based on
the loss suffered by the aggrieved buyer, rather than on a restitutionary approach to prevent unjust
enrichment by the seller”*™. Following the ‘damages approach’, the legal rate on unpaid judgments of

Danubia at 4% is the relevant one.

Therefore, the Tribunal is requested to apply this very rate.

2. Claimant isnot entitled to damages for loss of profit

Claimant’s entitlement to damages for loss of profit in the amount claimed is precluded for various
reasons. Firstly, damages for loss of profit represent a new claim which is not admissible under Art. 19 ICC
Rules[a]. Secondly, granting damages for loss of profit contradicts the restitutionary principle [b]. Thirdly,
entitling Claimant to both damages for loss of profit and interest is incompatible [c]. Fourthly, a damages
clam is impeded as Clamant violated its duty under Art. 77 CISG to mitigate loss[d]. Alternatively,
Respondent could not have foreseen Claimant’s loss of profit [e]. At least, Claimant has to deduct its
hypothetical costs for general administration in the amount of $80,000 from its alleged damages for loss of
profit [f]. Finally, should the Tribunal grant damages for loss of profit to Claimant, a rate of interest at 4%
should be applied [g].

a) Thenew claim isnot admissible under Art. 19 1CC Rules

Claimant itself does not contest that claiming damages for loss of profit has to be judged according to

Art. 19 ICC Rules due to representing a new claim*’>. This provision requires that new claims must either

fall within the limits of the Terms of Reference or must be authorized by the Tribunal'™.

188 Memorandum for Claimant, p. 29.

189 The * restitutionary approach’ refers to the seller, who was able to use the sum received and to work with it, but who is not entitled
to that benefit after avoidance of the contract.

170 The * damages approach’ refers to the buyer who suffered a loss which should be compensated.

171 Memorandum for Claimant, p. 31, in context of Art. 78 CISG citing Honnold, para. 451.2, according to whom this approach is
applicable to Art.84 (1) CISG as well. There is no interference with the provisions concerning restitution as the principle of
Art. 81 (2) CISG merely refers to payment respectively goods, rather than to interest. Claimant also refers to “the reasons exposed
above', i.e. Art.84 (1) CISG. Due to that inconsequence in its argumentation, Claimant itself does not seem to be sure which
aPproach to follow.

12 On page 28 of its Memorandum, Claimant gives the impression that the element of damages for loss of profit falls “within the
limits of the Terms of Reference”. However, the wording “loss of profit” does not even occur in the Terms of Reference. Claimant
itself concedes this by requesting “ the Tribunal to accept this claimin application of the exception contained in Article 19 of the ICC
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The new claim for damages for loss of profit does not fall within the limits of the Terms of Reference.
This is because the term ‘loss of profit’ is neither expresdy nor tacitly mentioned therein. Claimant itself
concedes that it failed to claim damages for loss of profit stating that it ‘is aware of the fact that the claim
based on this loss of profit has not been invoked in its Request for Arbitration, and thus, according to
Article 19 of the ICC Arbitration Rules, would rot be accepted as an argument within the scope of the
present arbitration.”*” In the Terms of Reference, Claimant does not even refer to Art. 74 CISG, the
provision on which it bases the new claim in its Memorandum®”. The mere fact that Art. 74 CISG is implied
by mentioning the recovery of “additional damages’"® does not suffice. Claimant herewith only means such
damages which “will accrue from the date of its Request for Arbitration until mutual restitution is made’™””.
Damages for loss of profit are not included therein.

Moreover, contrary to Claimant’s request'’®, an authorization of the new claim should not be made. The
purpose of Art. 19 ICC is to ensure that the arbitral proceedings will not subsequently be disrupted by the
need to consider new matters”. In case of an authorization, Respondent will invoke that Claimant was
obliged to mitigate loss, Art. 77 CISG, a provison which must always be considered in connection with
Art. 74 CISG. As a precaution, Counsel will put forward arguments on this issue below in its
Memorandum'®. If the Tribunal finds that further evidence will be necessary concerning Claimant’s
obligation under Art. 77 CISG, Counsel stresses that this will result in a reopening of the evidentiary portion
of the present proceedings. The efficiency of the arbitration will thus be unduly interfered with. However, the
purpose of Art. 19 ICC Rulesisto prevent such inefficiency.

Regardless of any possible evasion of Art. 19 ICC Rules, Claimant asks for authorization because in its
view an inequitable solution has been achieved'®. However, this demand has to be rejected since the

situation is, in fact, equitable. Making restitution leads to the result that the seller must reimburse interest,

Arbitration Rules”; Memorandum for Claimant, p. 30. This shows that the claim for recovering its damages for loss of profit does not
undisputedly fall within the limits of the Terms of Reference.
173 Deraing/Schwartz, p. 249.

174 Memorandum for Claimant, p. 30.

175 Memorandum for Claimant, p. 29.

176 Terms of Reference, para. 12.

17 Terms of Reference, para. 12.

178 Memorandum for Claimant, p. 30.

1 Deraing/Schwartz, p. 248.

180 See infra, Unit 5 11.1.d).

181 Memorandum for Claimant, p. 30.
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and the buyer must account for al benefits that he has derived from the goods. Claimant is thus not
disadvantaged if it gives benefits to Respondent. After all, it is entitled to interest in a considerable amount.

Therefore, an evasion of Art. 19 ICC Rules for the sake of baancing an alegedly inequitable solution is
not even necessary, let alone alowable.

Consequently, Claimant’s new claim is not admissible under Art. 19 ICC Rules.
b) Granting damages for loss of profit contradicts the restitutionary principle

Claimant asserts that it is entitled to damages for the benefits which it would theoretically have gained by
sdling the remaining two-thirds of the goods™®®. However, had Claimant actually realised these benefits it
would have to reimburse them according to Art. 84 (2) (b) CISG within the course of restitution. Respondent
therefore relies on its right to offset regarding claims under the Convention'®®. Counsel points out that it
would be contradictory to the restitutionary principle if Claimant were granted a sum which it would have to
reimburse as soon as it received it. This result is in harmony with the principle of contemporaneous
performance®® giving rise to a right of retention'®. Accordance is aso established with the well-known
‘dolo petit’-principle in international trade laid down in Art. 7 (1) CISG'™.

Consequently, damages for loss of profit are precluded due to contradicting the restitutionary principle.
c) Entitling Claimant to both damages for loss of profit and interest isincompatible

If one imagined that Claimant were given damages for loss of profit an unjust situation would be
achieved: Claimant would get profit for the unsold goods plus interest on the purchase price. As shown
above, Claimant is entitled to interest on the purchase price. If in addition, Claimant were granted damages
for loss of profit, it would be in a better economic position than had proper performance occurred. Claimant

187 One can

would gain two benefits out of one sum. Yet, such result is against economic and legal redlity
understand damages for loss of profit to be only a specid way of interest. It would be a case of ‘double

recovery’ if both interest and damages for loss of profit were granted to Claimant. It thus has to choose

182 Memorandum for Claimant, p. 29.

183 Cf. Magnus, RabelsZ Vol. 59 (1995), p. 485; Schlechtriem, Restitution, p. 404; Schlechtriem/L eser/Hornung Art. 81 para. 16;
Enderlein/Maskow/Strohbach, Art. 84 note 1; Piltz, 8 5 para. 291; Staudinger/Magnus, Art. 4 para. 46 and Art. 81 para. 15.

184 Magnus, RabelsZ Vol. 59 (1995), pp. 485 and 486.

185 Magnus, RabelsZ Vol. 59 (1995), p. 486.

18 Canon law: “ dolo agit qui petit quod statim redditurus est”; cf. ICC Award No. 8128, J.D.I. (1996), p. 1027; Kern, ZEuP (2000),
p. 849; Audit, notes 53 and 55; Bonell, Riv. dir. civ. (1986), pp. 237 et seq.; Frigge, p. 74; Keinath, p. 239; Herber/Czerwenka, Art. 7
para. 11.

187 Cf. Treitel, p. 77: “The][...] consequence of the principle that damages are compensatory is that an award of damages should not
enrich the plaintiff: he cannot recover more than hisloss’.
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between both items. Otherwise, avoidance would not only be a remedy for breach of contract but aso an
exceptiona possibility of investment.

Therefore, granting damages for loss of profit as well as interest on the purchase price is incompatible.

d) Claimant violated its duty to mitigate lossunder Art. 77 CISG

Counsel invokes that Claimant was obliged to mitigate its loss as required by Art. 77 CISG'®®. It will be
shown that Claimant was even able to completely preclude any loss by taking appropriate measures.

Firgly, Claimant was obliged to continue retailing as this was still possible in Danubia. Regarding this
opportunity Counsel refers to its above arguments®®. In any event, Claimant should have waited for an
injunction impeding further sale.

Secondly, Counsdl again refers to Claimant’s possibility to sell the goods in another country in order to
mitigate its |oss'™°.

Thirdly, since the claim was unfounded and could have easily been dismissed it was incumbent on
Claimant to eliminate this defect in order to ward off Vis Fish's claim™®*. It failed to do so.

Fourthly, even if Claimant were allowed to cease selling Respondent’ s goods it was till |eft an option to
mitigate its loss. Art. 77 CISG implies the obligation for the aggrieved buyer to purchase goods in

2 'In its declaration of avoidance, Claimant announced that it “was able to sell similar

replacement
equipment from other suppliers’*®®. Had it sold those substitutes it would have gained as much profit as
when retailing Respondent’ s goods. Thus, it would not have suffered any damages for loss of profit.

Conseguently, since Claimant was able to prevent its loss, its damage claim must be completely denied.

18 Art. 77 CISG provides: “A party who relies on a breach of contract must take such measures as are reasonable in the
circumstances to mitigate the loss, including loss of profit, resulting from the breach. If he fails to take such measures, the party in
breach may claim a reduction in the damages in the amount by which the loss should have been mitigated.”

189 See supra, Unit 4 1.1.

190 See supra, Unit 4 1.1.

191 Botzenhardt, p. 264; Honsell/Schnyder/Straub, Art. 49 para. 23; cf. Bundesgerichtshof, BGHZ Vol. 132, pp. 298 et seq.,
according to which even incurable defects do not necessarily amount to a fundamental breach. This view is shared by Schlechtriem,
IPRax (1999), p. 389.

192 |nternationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft in Osterreich, Award No. 4366, RIW (1995),
p. 591; Oberlandesgericht Hamburg, CISG-Online Case No. 261; Secretariat’s Commentary, O.R., p. 451, Art. 73, note 4;
Schlechtriem/Stall, Art. 77 para. 10; Bianca/Bonell/Knapp, Art. 77, note 2.2.; Farnsworth, Am. J. Comp. L. Vol. 27 (1979), p. 251;
von Caemmerer, AcP Vol. 178 (1978), p. 147; Faust, p. 38; Kranz, p. 175; Herber/Czerwenka, Art. 77 para. 6; Honsell/Magnus,
Art. 77 para. 8; Enderlein/Maskow/Strohbach, Art. 77 note 2; Neumayer/Ming, Art. 77 para. 3; Piltz, § 5 para. 462; Schlechtriem,
Gemeinsame Bestimmungen, p. 169; Soergel/Llderitz, Art. 77 para. 4; Staudinger/Magnus, Art. 77 para. 11; Audit, note 173;
Mertens/Rehbinder, Art. 82 EKG para. 17.

193 See Claimant’s Exhibit No. 14.
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e) Alternatively, Respondent could not have foreseen Claimant’s loss of profit, Art. 74 sentence 2
CISG

If the Tribunal considers that the obligation to mitigate loss was not sufficiently evidenced Counsdl points
out that Respondent could not have foreseen Claimant’s loss of profit at al. A reasonable merchant would
have recognised possibilities of mitigation'** and would eventually have taken appropriate measures to
realise these opportunities. Claimant did not do so, but Respondent could have relied on it being such a
reasonable merchant. Therefore, Respondent could not have foreseen Claimant’s loss of profit. Claimant still
bears the burden of proof regarding the foreseeability.

f) Claimant hasto deduct its hypothetical costsfor general administration

Assuming the Tribunal grants damages for loss of profit to Claimant, Counsel puts forward that the
calculation of the actual lossis incorrect.

Damages for loss of profit have to be determined by calculating the hypothetical revenues to be derived
from unmade sdes, minus the hypothetica variable costs that would have been made, but were not
incurred'®®. In its calculations, Claimant does not deduct potential costs, namely the costs for genera
administration, which would have been incurred. Since Claimant’s assessment of the costs for genera
administration ($40,000) is solely alocated to the goods sold, the sum must be doubled in order to represent
the hypothetical costs regarding the unsold goods equalling $80,000. Therefore, this sum must be deducted

from Claimant’s aleged damages for loss of profit.

0) If damagesfor loss of profit were granted to Claimant, an interest rate of 4% should be applied
If the Tribunal awards any damages to Claimant Counsel points out that Art. 78 CISG provides that

interest can only be granted on “any [...] sumthat isin arrears’. As the amount of damages is not certain on
the current facts a liquidated sum as required*®® does not exist. Thus, interest may not be recovered as of the
day of the award.

As already stated above™’, the legal rate on unpaid judgments of the creditor’s country™®, i.e. Danubia, at

4% is the only interest rate to be gpplied.

194 yon Caemmerer, AcP Vol. 178 (1978), p. 147; Kranz, p. 175, according to whom *foreseeability’ must be denied if a purchase of
goods in replacement was not performable; Faust, p. 38.

1% Delchi Carrier, Sp.A. v. Rotorex Corp., UNILEX,E.1995-31, p. 535.

1% Honnold, Art. 78 para. 422, p. 472; Staudinger/Magnus, Art. 78 para. 8.

197 See supra, Unit 51.1.

198 | andgericht Frankfurt aM., RIW (1991), p. 954; Landgericht Stuttgart, RIW (1989), p. 985; Honnold, Art. 78 para. 421,
pp. 525 et seq.; Neumayer, RIW (1994), p. 106; Honsell/Magnus, Art. 78 para. 1, Berger, RabelsZ Vol. 61 (1997), p. 339,
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3. Claimant isnot entitled to damages for wasted expenditure

Claimant demands damages for genera sdlling and administrative expenses relating to the goods sold,
and costs for advertising and shipping™®®. However, its assessment is wrong. A claim for recovering wasted
expenditure, i.e. expenditure supposed to be baanced by retailing goods, which is impeded, may only occur
if those goods are not fit for retail. Since Claimant demands to be granted damages for costs that aready
have been or still can be balanced by retailing, wasted expenditure should not be mentioned. Counsal will
show that Claimant cannot claim damages for those costs relating to the goods sold that have aready
amortized in the course of retail [a]. Furthermore, it cannot request damages for costs relating to the unsold
goods [b]. Findly, if damages for wasted expenditure were granted to Claimant, an interest rate at 4% should
be applied [c].
a) No damages must be granted for the costsrelating to the goods sold

Firstly, Claimant asserts that it has “the right to claim the proportion of general selling and
administrative expenses relating to the goods sold”*®. However, these general costs cannot be claimed as a
loss, since they were alocated only to the goods sold and thus were fully covered by the retail price which
Claimant took from its customers. As Respondent has deducted them from its claim for benefits derived from
the goods sold®®*, these costs do not represent aloss for Claimant, and thus may not be claimed.

Secondly, for the same reason, one-third of the costs for shipping and for advertising have been balanced
by retailing and may not be claimed.

b) No damages must be granted for costsrelating to the unsold goods either
By claiming the remaining two-thirds of the advertisng costs in addition to damages for loss of profit,

Claimant makes a ‘ double recovery’ >

since the latter claim includes any cogts that have actualy incurred.
These costs have thus been balanced by this claim. Therefore, Claimant may not claim them as an additional

element of damages.

Claimant also concedes this proceeding while committing a mistake in subsumption, Memorandum for Claimant, p. 31; cf. supra,
Unit511.1, fn. 171.

199 Memorandum for Claimant, pp. 30 and 32.

20 Memorandum for Claimant, p. 30.

201 See supra, Unit 51.

202 The possihility of ‘double recovery’ must be excluded; see e.g. Schlechtriem, Restitution, p. 736.
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Counsdl puts forward that Claimant also violated its obligation to mitigate loss regarding wasted

expenditure arising from Art. 77 CISG**,

¢) If damages for wasted expenditure were granted to Claimant, an interest rate of 4% should be
applied

As dready stated above, interest may only be granted from the issue of the award, and the legal rate on

unpaid judgments of Danubia at 4% has to be applied®”.

Result: The counter-claim raised by Respondent is founded while Claimant is not entitled to damages.

UNIT6: THE ARBITRAL TRIBUNAL SHOULD FIND CLAIMANT BEARING THE
ARBITRATION COSTS IS APPROPRIATE PURSUANT TO ART. 31(3) OF THE
ICC RULES

Art. 31 (3) of the ICC Rules provides that ‘the final Award shall fix the costs of the arbitration and
decide which of the parties shall bear them or in what proportion they shall be borne by the parties’. The
costs of arbitration include the reasonable legal costs incurred by the parties for the arbitration®®. In the case
at hand, Respondent did not cause any points of dispute or violate any duty. Moreover, the arbitration costs
were the result of Claimant’s behavior: It did not react reasonably when Vis Fish claimed for trademark
infringement, but it immediately declared the contract avoided. Claimant ignored that it was in fact bound by
the contract. The disruption of a successful completion of the contract was therefore caused by Claimant and
not by Respondent. Claimant initiated the arbitration in spite of having failed to hold on to the contract. It is
thus appropriate to find that Claimant should bear the arbitration costs.

May it please the Tribuna to alocate the arbitration costs to Claimant.

203 Counsel refersto its above arguments; supra, Unit 5 11.2.d).

204 See supra, Unit 511.2.9).

25 Art. 31 (1) ICC Rules provides: “The costs of the arbitration shall include [...] the reasonable legal and other costs incurred by
the parties for the arbitration.” Typicaly, the lega costs include such items as the fees and expenses of legal counsd,
see Derains/Schwartz, p. 337.
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CONCLUSION

In response to the Memorandum for Claimant, dated 4 December 2000, Counsal respectfully submits the
above arguments on behalf of our client Vis Water Sports Co.:

May it accordingly please the honorable Tribunal,

firstly, to decline its jurisdiction due to the lack of an arbitration agreement;

secondly, to declare that Respondent did not violate its obligation under Art. 42 CISG, and that it thus did
not commit a breach of contract;

thirdly, to find that Claimant’s notice did not meet the requirements set forth in Art. 43 (1) CISG;

fourthly, to declare that Respondent’s breach of contract, if one existed, did not amount to a fundamental
breach;

fifthly, to decline Claimant’s demand for interest on the purchase price and damages,

finally, to find that Claimant should bear the entire arbitration costs.

Freiburg im Breisgau, 9 February 2001

Inken Baumgartner Hanna Eggert Simon Manner

Ivo Bach Rolf Eicke Florian Mohs



