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STATEMENT OF FACTS

18January 2008  Mr. Joseph Tisk (hereinafter referred to asA®ANT ”), concludes a
sales contract with UAM Distributors Oceania Lt@rginafter referred
to as “UAM") for the purchase of 100 Tera cars. Taes were to be
transported in a number of separate consignmenghipyas space was
available.

6 February 2008  The first consignment of 25 cars is shipped frodMM) Oceania, to
CLAIMANT , Mediterraneo.

12 February 2008 CLAIMANT is approached by Patria Importers, Ltd (hereinakésrred
to as “Patria”) with an offer of 20 new Indo cars.

18 February 2008 25 Tera cars arrive in Mediterranea.ABIANT notes that the cars are
defective.

19 February 2008 CLAIMANT rejects Patria’s offer of 20 Indo cars as furtbales would
be slow in Mediterraneo.

21 February 2008 CLAIMANT’s mechanic is not able to determine what is wraitty the
Tera cars, though an Engine Control Unit (ECU) probseems likely.

22 February 2008 CLAIMANT calls UAM in order to report the situation.

27 February 2008 UAM informs CLAIMANT that its service personnel rmaot identify
the defect of the cars, although an ECU issue nisidered to be most
likely.

28 February 2008 UNIVERSAL, the manufacturer of the cars, agrees to repair the
defective cars as the repairing procedure callssfuecially trained
personnel and special equipment that UAM does aat h
LBIMANT asks how long it will take for the cars to be fixe
UNIVERSAL states that it cannot be sure until itsrgpnnel had
inspected the cars. It adds that this probably wit be long and
CLAIMANT will have cars ready for sale within a week.

29 February 2008 CLAIMANT accepts an improved offer by PatrialAGMMANT sends a
message to UAM stating that it is cancelling thentcact. Later it
informs UNIVERSAL of its actions. QIMANT also demands the
return of its down payment of USD 380,000 from UAM.

09 April 2008 The District Court in Port City, Oceania, commendasolvency
proceedings regarding UAM. As a consequence altration clauses
previously concluded are invalidated by virtue @e@nian law.

17 May 2008 UNIVERSAL decides not to send its personnel tonIGANT. The
defective cars are shipped from Mediterraneo to WHBRSAL in
Equatoriana.

19 June 2008 UNIVERSAL reports that all 25 of the defectiveerd cars were
repaired within 5 working days.

20 June 2008 CLAIMANT reiterates its request for the return of USD 380,00

15 August 2008 CLAIMANT submits a request for arbitration to the SCC Adbitm
Institute.
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IssuE1l: UNIVERSAL IS NOT BOUND BY THE ARBITRATION AGREEMENT BETWEEN UAM
AND CLAIMANT

1 On 18 January 2008, UAM andLAMANT concluded a sales contract which contained an
arbitration agreementClaimant’'s Exhibit No. 1, para. 13, p. LIUNIVERSAL signed
neither the sales contract nor the arbitration exgent. CAIMANT, however, alleges that
UNIVERSAL is bound by this agreememMi¢morandum for Claimant, para. RContrary to
this allegation UNIVERSAL is not bound as it neittmnsented to be bound) nor did
UAM do so as UNIVERSAL'’s agenB)|. Furthermore, the “Group of Companies” theory is
inapplicable in the case at hari@) (

A. UNIVERSAL DID NOT CONSENT TO BE BOUND BY THE ARBITRATION AGREEMENT

2 UNIVERSAL is not bound as it did not consent tobdmnd. An arbitration agreement can
only be extended to a non-signatory if this congpligith the intentions of the parties
[ICC Case No. 78830uUCHARDGAILLARD'GOLDMAN, para. 504; HRSCH para. 5; SUCKI,
para. 13. Such intention can be expressed or impliedCHARDGAILLARDGOLDMAN, para.
504; POUDRETBESSONpara. 253; FANOTIAU, para. 1Q. In line with Q. AIMANT ’s submission
it is the Arbitral Tribunal's duty to determine amallow the true intentions of the parties
[Memorandum for Claimant, para. RZhe former argues that since UNIVERSAL reviewed
UAM'’s form contracts and did not choose to removenodify the arbitration agreement, it
was UNIVERSAL’s implied intention to arbitrate alisputes arising out of the contract in
dispute Memorandum for Claimant, para. BHowever, UNIVERSAL neither expressly nor
impliedly consented to be bound by the arbitraigreement.

3 First, there is no indication that UNIVERSAL expmshbs consented to be bound by the
arbitration agreement. UNIVERSAL was neither a atgny party to this contract nor did the
contract contain any indication that it should beeca contractual partyClaimant’s Exhibit
No. 1, p.11 Furthermore, neither UNIVERSAL nor LEGIMANT ever mentioned this
agreement.

4 Second, UNIVERSAL'’s intention to arbitrate cannoé linferred from the fact that
UNIVERSAL reviewed UAM’'s form contracts. By reviemg the form contracts
UNIVERSAL solely ensured that UAM would generallgspect its policiesHrocedural
Order No. 2, para. 16, p. 43Reviewing another company’s form contracts mwhaver, far

from agreeing oneself to that other company’s @tiams.

5 Third, UAM concluded all of its contracts indepentg [Procedural Order No. 2,
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para. 16, p. 4B UNIVERSAL did not contact UAM until weeks afténe sales contract had
been concluded. It can therefore be assumed thatVERSAL was unaware of the
agreement between UAM andADMANT .

Fourth, @QAIMANT could not have argued that UNIVERSAL became ayparthe arbitration
agreement by offering to repair the cars. This mgdgion would contradict the doctrine of
separability. According to this doctrine the maianttact and the arbitration agreement
constitute separate agreements which have full | leg#gonomy REDFERNHUNTER
para. 3-16; FOUCHARDGAILLARDGOLDMAN, para. 391; BRN para. 20, p. 324; MSES

p. 1§. UNIVERSAL's offer to repair the cars, howevengncerned only UAM’s obligations
arising out of the sales contract but not the eatidn agreement. Neither UNIVERSAL nor
CLAIMANT ever referred to the existence of such an agreemelditionally, UNIVERSAL
was firm in stating that it “would undertake thepa@s without admission of liability
[Claimant’s Exhibit No. 4, par&, p. 15; emph. adf. This demonstrates UNIVERSAL'’s
intention to avoid any legally binding relationshigvith CLAIMANT. Therefore,
UNIVERSAL'’s implication in the performance of therdract cannot lead to the conclusion

that UNIVERSAL consented to become a party to thération agreement.
Thus, UNIVERSAL did not consent to be bound byahgitration agreement.

B. UAM DID NOT ACT AS UNIVERSAL’ S AGENT

CLAIMANT argues that UNIVERSAL is bound by the arbitratemreement since UAM and
UNIVERSAL allegedly had an agency relationship whiwas sufficiently close to bind
UNIVERSAL [Memorandum for Claimant, paras. 22}2élowever, UAM did not act as

UNIVERSAL'’s agent and can therefore not bind ithe arbitration agreement.

In accordance with its Art. 2(1) the ConventionAgency in the International Sale of Goods
(hereinafter referred to as “CAISG”) is applicalite the case at hand as the colourable
principal and the third party have their placesbakiness in different state®rpcedural
Order No. 2, para. 7, p. 42nd UAM, the alleged agent, has its place of mess in Oceania,
which is a Contracting State to the CAIS&¢cedural Order No. 2, para. 7, p. BPursuant

to Art. 12 CAISG an agent binds its principal ifitts in the name of the principal and within
its scope of authority. UAM neither acted in theneaof UNIVERSAL () nor did it have the
authority to do soll).
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I. UAM DID NOT ACT IN THE NAME OF UNIVERSAL

UAM did not act in the name &fNIVERSAL. Pursuant to Art. 12 CAISG, the agent acts in
the name of the principal if he undertakes to kimal principal and not himself only. In the
case at hand, however, UAM did not undertake td bINIVERSAL.

First, UAM never mentioned that it was acting ire thame of UNIVERSAL. The sales
contract of 18 January neither contained UNIVERS$Ahame Claimant’s Exhibit No. 1, p.
11] nor any hint that UAM was acting in the name MIVERSAL.

Second, UNIVERSAL sold the Tera cars directly to MAand had already received full
payment for themHrocedural Order No. 2, para. 20, p.}4&ince UAM owned the Tera
cars it wanted to bind itself only.

Third, Q_LAIMANT believed that UAM was acting in its own nameAMANT negotiated the
contract solely with UAM and paid the purchase @tic UAM [Statement of Claim, para. 9,
p. 9. It also contacted exclusively UAM when it disevgd the defect of the caSlaimant’s
Exhibit No. 2, p. 1R Thus, UAM did not act in the name of UNIVERSAIlutbin its own
name.

CLAIMANT alleges that UNIVERSAL is bound by the arbitrateggreement since UAM acted
on behalf of UNIVERSAL[Memorandum for Claimant, para. R3Pursuant to Art. 12
CAISG, however, acting on behalf of the principgabnly sufficient to bind him if the agent
undertakes to bind the principal and not himselfo8ince UAM intended to bind just itself
it is irrelevant whether it acted on behalf of UNHRSAL.

Furthermore, CAIMANT argues that UAM acted on UNIVERSAL'’s behalf by ketmg,
importing and selling UNIVERSAL cars in Mediterraneand Oceania Memorandum
for Claimant, para. 2§ Marketing, importing and selling correspond dkato the common
obligations of a distributor agreeme®spNTETECHNOLOGIES V PMC-SERRA U.S. Dist. Ct.
California, para. 78. As CLAIMANT itself admits, a distributor agreement does ndéindean
agency relationshipMemorandum for Claimant, para. RAHence, even if UAM acted on
behalf of UNIVERSAL this would not be sufficient toind UNIVERSAL since UAM

undertook to bind itself only.

II. UAM DID NOT HAVE THE AUTHORITY TO ACT AS UNIVERSAL’ S AGENT

UNIVERSAL did not authorise UAM to act as its ageAtcording to Art. 9(1) CAISG “the
authorisation of the agent by the principal mayekpressed or implied”. UAM neither had

power of representationa) nor can this lack of authority be overcome by apparent

4
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authority ) nor did UNIVERSAL subsequently ratify the conctus of the contractd).

a. UAM had no power of representation

CLAIMANT alleges that since UNIVERSAL was a co-foundingyédrolding 10 percent in the
stocks of UAM and retaining a seat at the Governdwprd of UAM it had sufficient
influence on UAM to establish an agent-principdatienship Memorandum for Claimant,
para. 5§. Contrary to this allegation separate corporattities are created in order to limit
liability to these legal entitieSREDFERNHUNTER para. 3-31; [AUTERPACHTGREENWOOD
para. 137. This purpose would be frustrated if one legditgralways had the authority to
bind the parent company. Holding shares in a commhoes not establish any power of
representationH.l. DUPONT . RHONE POULENC FIBER RESIN INTERMEDIATES U.S. Ct. App.

(3" Circ.)]. Hence, UAM had no power of representation.

b. The lack of authority cannot be overcome by an@parent authority

CLAIMANT cannot rely on the theory of apparent authorigsda on Art. 14(2) CAISG, to
bind UNIVERSAL to the arbitration agreement. Acdoglto Art. 14(2) CAISG a principal
“may not invoke against the third party the lackaothority of the agent” when its conduct
reasonably causes third parties to believe thaaglemt has been authorised to act. At the time
the contract was concluded.AIMANT could not reasonably believe that it was actually
contracting with UNIVERSAL. UNIVERSAL communicatedith CLAIMANT for the first
time five weeks after the conclusion of the corttf@taimant’s Exhibit No. 3, pp. 13 and]14
CLAIMANT alleges that UNIVERSAL'’s conduct subsequent todbeclusion of the contract
created the impression of UAM having authority tot aon UNIVERSAL's behalf
[Memorandum for Claimant, para. RHowever, in order to justify the apparent auityoof

the agent this impression must be created befaedhtract was concluded. The theory of
apparent authority shall protect a party’s expémtatvith regard to its contractual partner
[Explanatory Report on the Convention on Agency, 24t para. 84; BNELL, p. 74Q. The
contractual partner, however, is chosen at thestlatthen the contract is concluded. Hence,
any impression induced after the conclusion of to@tract cannot justify an apparent

authority.

Hence, the lack of authority cannot be overcomarbgpparent authority.

c. UNIVERSAL did not subsequently ratify the conclision of the contract by UAM
The conclusion of the contract by UAM has not bsebsequently ratified by UNIVERSAL.

5
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According to Art. 15(1) CAISG ratifying an act “@ioces the same effects as if it had
initially been carried out with authority”. In aactance with Art. 15(8) CAISG a ratification
may be expressed or “be inferred from the condttiieprincipal”.

First, there is no indication that UNIVERSAL explig ratified the sales contract with

CLAIMANT .

Second, UNIVERSAL'’s subsequent conduct refutessargh impression. IGQIMANT alleges
that UNIVERSAL’s communication with IQIMANT created the impression of UAM acting
with authority Memorandum for Claimant, para. RHowever, in the early stages of the
correspondence witht@IMANT , UNIVERSAL stated that “UAM is, of course, respinis to
[CLAIMANT ] for the condition of the Tera cars it has sold@oaMANT ]” [ Claimant’s Exhibit
No. 4, para. 2, p. J5Furthermore, it agreed to “undertake the repaitbout admission of
liability” [ Claimant’'s Exhibit No. 4, para. 3, p. L3JNIVERSAL therefore clearly rebutted
any presumption of it having a legal relationshihvCLAIMANT .

Hence, it did not subsequently ratify the conclosibthe sales contract by UAM.

C. THE GROUP OF COMPANIES THEORY IS INAPPLICABLE IN THE CASE AT HAND

CLAIMANT argues that UNIVERSAL is bound by the arbitrataggreement contained in the
sales contract between.&IMANT and UAM according to the Group of Companies theory
[Memorandum for Claimant, para. B3However, CAIMANT cannot rely on this theory since
it only exists in French Case law and is therefoepplicable in the case at hardl Even if

the Tribunal were to find that the doctrine is el principle of international trade law it
cannot be applied in the case at hand as the @fsbhimding non-signatories is exclusively
governed by Oceanian lal ]. In any case the requirements of the Group of ones

theory are not metl( ).

. THE GROUP OF COMPANIES THEORY EXISTS ONLY IN FRENCH CASE LAW AND IS

THEREFORE INAPPLICABLE IN THE CASE AT HAND

The Group of Companies theory is inapplicable sihesists only in French Case Law. Itis
based on Art. 1998 of the French Code CiWRDLJDRET, p. 913; KNUTSON p. 4 and is
therefore a part of French laW@UCHARD GAILLARDYGOLDMAN, para. 502; ®UDRETBESSON
para. 265; BMFORTH p. 11;NAON, p. 133; LEADLEYWILLIAMS, p. §. The leading case on the
Group of Companies doctrifi@ow Chemicalprovides persuasive authority to such finding.
In this case the arbitral tribunal stated thatoitoived French Case Law to determine the

scope of the arbitration agreement since it comsai&rench law to be applicabkCC Case
6
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No. 413]. The dispute between UNIVERSAL and AIMANT , however, is not connected to
French law. Furthermore, two reasons militate agjathe application of the “Group of
Companies” theory.

First, binding non-signatories to an arbitratiomeggnent on the grounds that they belong to a
group of companies would more often than not canttathe clear intentions of the

parties FOUCHARD GAILLARD/GOLDMAN, para. 503.

Second, creating different separate entities eastnf their own legal personality to limit
liability underlines the indignation of implying dh the group affiliates are bound by an
arbitration agreementHjrscH para. 8; 3cHS p. 33. Furthermore, since organising a
company in this way is perfectly legal the parsésuld be able to trust in the existence of
this legal separation. Therefore, the legal semaraif different companies should only be
disregarded under extremely rare circumstané¢esJ¢HARDGAILLARD'GOLDMAN, p. 501;
SANDROCK p. 54; 3CHS p. 33; RREDFERNHUNTER para. 3-31.

Thus, the Group of Companies theory is inapplicadlde case at hand since it does not form

part of any law connected to this case.

[I. IN THE ALTERNATIVE , THE THEORY CANNOT BE APPLIED BECAUSE THE ISSUE OF BINDING
NON-SIGNATORIES IS EXCLUSIVELY GOVERNED BY OCEANIAN LAW

Even if the Tribunal were to find that the Group@dmpanies theory forms part of general
principles of international law, the doctrine canbe applied since the question of binding
non-signatories is exclusively governed by Oceataan As shown above the CAISG is to

be applied to the dispute at haiseg¢ supra, para.]9

The Group of Companies theory was establisheddtzglrthe reasonable expectation of third
parties BLESSING p. 177. By virtue of this theory non-signatories havebi® bound to an
arbitration agreement if by virtue of their condtioey appeared to be veritable parties to the
arbitration agreement@C Case No. 4131The rule of apparent authority in agency lawd la
down in Art. 14(2) CAISG, equally provides for theotection of reasonable expectations of
third parties Explanatory Report on the Convention on Agency, B4t para. 84; BNELL,

p. 74Q. It has to be assumed that the protection ofltparty expectations cannot go beyond
what is clearly fixed by national law. Additionallyapplying an international principle
contradicting the national law would promote unjrtable solutions PARK, p. 230 and
international legal principles are too vague a $agion which to impose an arbitration

agreement on non-signatoriREPFERNHUNTER para. 3-33; PUDRETBESSON para. 264;
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Moses p. 6Q. Hence, the Tribunal should take recourse to nestablished principles of
private law, such as agency, to determine the scopethe arbitration agreement
[REDFERNHUNTER para. 3-33;VAN HOUTTE pp. 399 and 412 Therefore, the Group of
Companies theory has to be measured by the apjgicaktional law. Since the requirements
of Art. 14(2) CAISG are not met in the present cgsee supra, paras. 18-]L9binding
UNIVERSAL by virtue of an international principleonld contradict the national provision.
Even more, since Oceania, Mediterraneo and Eqaatrhave all adopted the CAISG, all

parties are familiar with this Convention.

Thus, the Group of Companies theory cannot be eghfdecause the issue of binding non-

signatories is exclusively governed by Oceanian law

[ll. IN ANY CASE THE REQUIREMENTS OF THE GROUP OF COMPANIES THEORY ARE NOT MET
Assuming but not conceding that the Group of Corgsatheory is applicable, it cannot bind
UNIVERSAL to the arbitration agreement since its@ibions are not met. The Group of
Companies theory is only applicable in cases wheeon-signatory and the signatory party
form a corporate group at the time the arbitratamreement is concludedC|C Case
No. 4131; P©UCHARDGAILLARD'GOLDMAN, para. 50Q. Still, this does not suffice, as further
conditions need to be fulfillediTC Case Nos. 2138, 4402, 7610ANBROCK p. 464;
POUDRETBESSON para. 254; UCHARD GAILLARD'GOLDMAN, para. 500; [ERAINSSCHWARTZ

p. 90; ScHS p. 64; HRsCH para. §. First, the non-signatory’s involvement in thentract
must subsequently lead to the assumption thatcerbe a real party to the contract. Second,
the non-signatory party must benefit directly froéhe contract. In the case at hand, both
requirements are not met. Neither do UNIVERSAL &M form a corporate groupaj, nor

did UNIVERSAL's involvement in the main contractktéto the assumption that it became a
real party to the contracb) nor did UNIVERSAL derive any benefits from the ima
contract €).

a. UNIVERSAL and UAM do not form a corporate group

UNIVERSAL and UAM do not belong to the same groupcompanies. In terms of the
Group of Companies theory different legal entiiesn a group when they constitute one
economic entity REDFERNHUNTER para. 3-31; PUCHARDGAILLARD'GOLDMAN, para. 500;
EROGLUY, p. 193. Different juridical identities form an economientity if one exercises
absolute control over the other and their conduemahstrates an abandonment of
separatenessgC Case Nos. 4131, 8385, 572100€HARDGAILLARD/GOLDMAN, para. 28%.

8
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UNIVERSAL, however, neither controllddAM nor did its conduct demonstrate a sufficient

degree of coherence between the companies.

First, UNIVERSAL’s legal position did not enable WDNERSAL to control UAM.
UNIVERSAL held only 10 percent in the stocks of UAMhereas Oceania Partners held 90
percent Statement of Claim, para. 30, g. 8lolding only a minimum investment stake in the
company, UNIVERSAL was not entitled to block acsBaagreed upon by the majority of the
Governing Board Procedural Order No. 2, para. 12, p. UFurthermore, UNIVERSAL
holds only one of five seats on the Governing BoairdUAM, which has the authority to
establish the overall policy of the company. Thmaming four seats are held by persons
representing the investment of Oceania Partnemthéy the day to day management fell
within the responsibility of a management unconeeédb UNIVERSAL Procedural Order
No. 2, para 12, p. 43In addition, UAM put through its business plagainst the expressed
will of UNIVERSAL with the support of Oceania Pagns [Procedural Order No. 2, para.
32, p. 46. The fact that UNIVERSAL could not oppose Oceaniarthers’ and UAM’s
decision to expand UAM’s operations shows that URIRSAL’s legal position did not
enable it to control UAM.

Second, UNIVERSAL and UAM appeared as separatéesntn public. The two companies
operated separately and independenByo¢edural Order No. 2, para. 16, p. U3JAM
concluded all of the sales contracts with retaileithout UNIVERSAL dictating any of the
contractual wording or interfering in the negotas [Procedural Order No. 2, para. 16,
p. 43. Furthermore, it had been widely reported in taetomotive trade press that
UNIVERSAL owned only 10 percent of UAM whereas QueaPartners owned the
remaining 90 percentStatement of Claim, para. 30, g- & also had been widely reported
that, since UNIVERSAL could not influence UAM taitlesired degree, UNIVERSAL had
been considering withdrawing its support of UARY$cedural Order No. 2, para. 32, p. 46
Thus, UNIVERSAL and UAM did not constitute one eoaric entity and did thus not form

one Group of Companies.

b. UNIVERSAL'’s involvement in the main contract did not lead to the assumption that
it became a real party to the contract

UNIVERSAL'’s involvement in the main contract did tnlzad to the assumption that it
became a real party to the contract containingtbaration agreement. UNIVERSAL did not

appear as a party to the contract, but as the raetunér, who is only contractually obliged to
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UAM.

First, QAIMANT did not communicate with UNIVERSAL prior to the rmdusion of the
contract. UNIVERSALcontactedCLAIMANT for the first time six weeks after the latter
concluded the contract with UAMCJlaimant’'s Exhibit No. 3, p. 13Since CAIMANT had
never dealt with UNIVERSAL before, LEGIMANT could not assume that UNIVERSAL
became a real party to the contract.

Second, UNIVERSAL'’s willingness to repair the camild not create the impression that it
became a real party to the contract between UAM GrdvANT . UNIVERSAL explicitly
explained to CAIMANT that it would exceptionally undertake the repdithe cars for UAM
“without admission of liability” for the sole reasmf UAM not having “special equipment
and specially trained personnel” to remedy a corapdd ECU problem{laimant’s Exhibit
No. 4, paras. 2 and 3, p. L3JNIVERSAL made it clear that it was not respdimsifor the
condition of the Tera cars since they were sol€taiMANT by UAM [Claimant’s Exhibit
No. 4, para. 2, p. J5Hence, UNIVERSAL’s involvement in the main caadt did not lead
to the assumption that it became a real party & dbntract containing the arbitration

agreement.

c. UNIVERSAL did not derive any benefits from the sles contract

UNIVERSAL did not derive any material or immateriaénefits from the sales contract
between UAM and (AIMANT . UNIVERSAL had already received full payment fhetTera
cars from UAM Procedural Order No. 2, para. 20, p. Y& herefore, UNIVERSAL did not
derive any monetary benefits from the sales conttstween UAM and CAIMANT.
CLAIMANT argues that UNIVERSAL as the manufacturer of thes dad its own interest in
the contract as problems with the Tera cars coaldage its reputatiorMemorandum for
Claimant, para. 3p Having such a general interest in the troubéefiperformance of
contracts concerning its products does not comeatitu direct but an indirect benefit to
UNIVERSAL. If such interest were to be sufficiehete would be a general binding effect of
every arbitration agreement concluded by distritsutaith regard to all manufacturers. This is
clearly not an accurate description of the law. &wer, a purported entry into the contract
would have burdened UNIVERSAL with additional olaligpns. UNIVERSAL would not
derive any benefits but merely avoid further deém In any case, it cannot be held that the
delivery of 25 defective Tera cars could serioulyeaten the reputation of a globally
operating company, such as UNIVERSABtd§tement of Facts, para. 6, p]. Hence,

10
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UNIVERSAL did not derive any benefits from the c@ut. The conditions of the Group of

Companies theory are not met.

41 Thus, UNIVERSALIs not bound by the arbitration agreement by virtdethe Group of

Companies theory.

CONCLUSION TO FIRST ISSUE

42 UNIVERSAL is not bound by the arbitration agreemastit neither consented to be bound,
nor is it bound by virtue of the rules on agenayrtkermore, the Group of Companies theory

is inapplicable in the case at hand.

11
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ISSUEZ2: UAM’ S INSOLVENCY PRECLUDES THE ARBITRAL TRIBUNAL 'S JURISDICTION

The Arbitral Tribunal does not have jurisdictioncadrding to the insolvency law of Oceania,
the opening of insolvency proceedings voids anytratibn agreement concluded by the
insolvent party Claimant’'s Exhibit No. 14, para. 4, p.R5As UAM is insolvent, its
arbitration agreement withLGIMANT is void under Oceanian law. NeverthelessalGANT
asserts that the insolvency proceedings in Ocadnizot affect the arbitration proceedings in
Danubia and that the Arbitral Tribunal therefores hpurisdiction over the dispute
[Memorandum for Claimant, para. }6Contrary to CAIMANT’S assertion, however, the
insolvency proceedings preclude the Arbitral Triéltsjurisdiction over UAM A) as well as
over UNIVERSAL B).

A. THE INSOLVENCY PROCEEDINGS PRECLUDE THE ARBITRAL TRIBUNAL 'S JURISDICTION
OVER UAM

CLAIMANT argues that the Arbitral Tribunal's power deriveslasively from the parties’
arbitration agreement and not from any nationabllesystem. It therefore alleges that the
Tribunal’s jurisdiction cannot be precluded by araional law, such as the insolvency law of
OceaniaMemorandum for Claimant, para. §7

Contrary to CAIMANT’s assertion, arbitral proceedings cannot be dethdhom national
legal systems. An arbitral award shall be legaligding [REDFERNHUNTER para. 1-16;
BorN p. 1. Legal effects, however, can only derive fromiol legal systemsMANN,

p. 16Q. Accordingly, international arbitration does ntaike place in a legal vacuum but
within the confines of national legal systemSREHFERNHUNTER para. 2-02;
LEWMISTELISKROLL, para. 4-54; MNN, pp. 157 and 160G0O0DE, p. 29. Since the domain
of arbitration is therefore established by natiolzals, these laws are also authorised to
exclude certain parties and certain subject-matbers this domain REDFERNHUNTER
paras. 3-13 and 3-25; BWMISTELISKROLL, paras. 7-33 and 9-2; MNOTIAU, Arbitrability,

p. 144. If a party lacks the capacity to enter into apiteation agreement or the dispute is not
arbitrable under the applicable national law, thieiteation agreement cannot establish an
arbitral tribunal’s jurisdiction REDFERNHUNTER paras. 3-12 and 3-25;HWMISTELISKROLL,
paras. 7-3 and 9-3; KNOTIAU, Arbitrability, p. 144.

The Arbitral Tribunal’s jurisdiction is inhibitedytvirtue of the insolvency law of Oceanig.(
In any case, the nonenforceability of an arbitrai@ precludes the Arbitral Tribunal's

jurisdiction (1).

12
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|. THE ARBITRAL TRIBUNAL 'S JURISDICTION IS INHIBITED BY VIRTUE OF THE INSOLVENCY

LAW OF OCEANIA

The Arbitral Tribunal’s jurisdiction is inhibitedybvirtue of the insolvency law of Oceania.
The insolvency law of Oceania retroactively rejettdM’s capacity to enter into the
arbitration agreement with LGIMANT (a). CLAIMANT could have asserted that UAM’s
insolvency does not concern the latter's capaatgriter into an arbitration agreement but
only the objective arbitrability of the dispute. dtvif the Tribunal were to agree with this
theory, it would have to decline its jurisdictios the objective arbitrability of the dispute is

governed and rejected by the insolvency law of Qicef).

a. The insolvency law of Oceania retroactively rejgls UAM’s capacity to enter into the
arbitration agreement with CLAIMANT

The arbitration agreement betweena™ANT and UAM was not validly concluded as
UAM’s capacity to enter into this arbitration agmeent is governed and retroactively rejected
by the insolvency law of Oceania.

Restrictions on arbitration concerning the involesinof certain parties limit the capacity of
the respective parties to enter into an arbitratigreement or, in other words, the subjective
arbitrability [LALIVE, p. 296; B)CKSTIEGEL p. 181; FousToucosp. 123. Such restrictions are
based on specific qualities of the respective esufilANOTIAU, Arbitrability, p. 147. In other
words, “[objective] ‘arbitrability’ answers the gsteon what can be arbitrated and [...]
‘capacity’ answers the questiarho can arbitrate” BOCKSTIEGEL p. 18].

The law governing the capacity of a party is the td the state in which the respective party
Is incorporated REDFERNHUNTER para. 3-27; RAIGPARK/PAULSSON p. 44; LALIVE, p. 296;
FousToucos p. 123. This can be deduced from the United Nations @ation on the
Recognition and Enforcement of Foreign Arbitral Ada (hereinafter referred to as “New
York Convention”) and from common principles of @mational arbitration. Art. V(1)(a)
New York Convention stipulates that enforcemenamfarbitral award can be refused if “the
parties to the agreement [...] were, under the kpygicable to them, under some incapacity.”
According to common principles of international itndtion, the law applicable to a
corporation is the law of the state it is incorpedain [REDFERNHUNTER para. 3-27,
CRAIGPARK/PAULSSONP. 44; LALIVE, p. 296; FousToucosp. 129. As a legal person derives
its legal capacity from the law of the state in evhit is incorporated, limitations to that

capacity must also be governed by that ISehiweizerisches Bundesgericht, 5 May 1976
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Since UAM is incorporated in Oceani&thtement of Claim, para. 4, p], 4ts capacity to

enter into an arbitration agreement witbaAGANT is governed by Oceanian law.

According to the insolvency law of Oceania, alligtion agreements concluded by UAM
were voided when the insolvency proceedings wenenoenced Claimant’s Exhibit No. 14,
para. 4, p. 2h This limitation on arbitration is based on UAMissolvency, i.e. on a specific
quality of that party. UAM'’s insolvency does nohder the subject matter of a certain dispute
incapable of being arbitrated but every dispute UiNhvolved in: it does not matterhatis
arbitrated butvho agreed to arbitration. Hence, the insolvency lej@ats UAM’s capacity to
enter into an arbitration agreement. Since UAM'pacdty to enter into an arbitration
agreement with Q\IMANT is governed by Oceanian law, UAM lacked this c#yac

CLAIMANT could have argued that since UAM was not insohanthe time the arbitration
agreement was concluded it was not under incapaktiopever, the insolvency law of
Oceania has a retroactive effect on all arbitratgneements of UAM: it voids them ab
initio [Procedural Order No. 2, para. 5, p. BZ’hus, Oceanian law denied UAM’s capacity

to arbitrate at the time the agreement witAI@ANT was concluded.

To conclude, UAM’s capacity to enter into an awddibn agreement with IGIMANT is
rejected by Oceanian law. Accordingly, the arbitratagreement was not validly concluded

and cannot establish the Arbitral Tribunal’s jurcsichn.

b. In the alternative, the objective arbitrability of the dispute is governed and rejected
by the insolvency law of Oceania

It is also argued that the insolvency of a partycawns the objective arbitrability of a dispute
but not the respective party’s capacity to enteéo iarbitration agreement$pses p. 68;
Lazic, p. 53. Accordingly, GAIMANT could have alleged that Oceanian law cannot pdeclu
the Tribunal’s jurisdiction as the objective arliility of the dispute is exclusively governed
by the law of the seat of arbitration, i.e. Danudewv.

Even if the Tribunal were to find that UAM’s ins@lrcy concerns the objective arbitrability
of the dispute, it would have to decline its jursicbn as the arbitrability is governed and
rejected by Oceanian law.

The law applicable to the question of arbitrabilitay differ from the law of the seat of
arbitration, which governs the arbitral proceedjrayal from the law governing the arbitration
agreementREDFERNHUNTER paras. 2-14 and 3-13;BwWMISTELLISKROLL, paras. 6-26, 9-5,
9-28; MOSES pp. 64-69. Neither the UNCITRAL Model Law on Internation@ommercial

14
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Arbitration (hereinafter referred to as “UNCITRALLNY), in effect as thdex loci arbitri, nor

the institutional rules chosen by the parties, Anlgitration Rules of the Arbitration Institute
of the Stockholm Chamber of Commerce (hereinattégrred to as “SCC Rules”) determine
the law applicable to the question of arbitrability such cases, Art. 47 SCC Rules sets forth
the general rule that “in all matters not expregsiyvided for in these Rules, [...] the Arbitral
Tribunal [...], shall act in the spirit of these IBsI. The only provision in which the SCC
Rules determine an applicable law is Art. 22(1)jckhstipulates that the Arbitral Tribunal
shall apply “the law it considers to be most appiedp” to the merits of the dispute. Hence, it

derives from the spirit of the SCC Rules that thestappropriate law shall apply.

Limitations on arbitrability established by natibhawvs are meant to protect the respective
state’s public policy REDFERNHUNTER para. 3-12; BUCHARDGAILLARD/GOLDMAN,
para. 533; IEWMISTELISKROLL, para. 9-2;KAUFMANNKOHLERRIGOZzI, paras. 190 and 191;
Lazic, p. 53. An effective protection of each state’s publiolipy requires that the
arbitrability of a dispute is determined accordiagthe laws of those states whose public
policies would be affected by arbitral proceedidge to their close connection to the dispute

[REDFERNHUNTERpara. 3-13;CHUKWUMERIJE p. 53.

It is not appropriate to determine the arbitrapitif the dispute according to Danubian law.
The party-chosen seat of arbitration is usuallycostnected to the case as it is chosen for its
neutrality |REDFERNHUNTER para. 2-05; FOUCHARDGAILLARDGOLDMAN, para. 443;
LEWMISTELISKROLL para. 4-48. Accordingly, GQAIMANT and UAM chose Danubia as seat
of arbitration, which is not connected to the satestract. Since Danubia is therefore a
neutral state it is unlikely that its public polieyould be affected by the arbitral proceedings.
Furthermore, an effective protection of public pglivould be impossible if the parties could
circumvent limitations on arbitrability by choosiag arbitration-friendly seat like Danubia.

In contrast, it is most appropriate to determine #nbitrability according to Oceanian law
because Oceania is most closely connected to gearad arbitral proceedings would affect
its public policy. UAM is incorporated and has $isat of business in Oceanfatg§tement of
Claim, para. 4, p. B Hence, enforcement of an award will be sougiharily in this state.
The importance of the law of the enforcing statedetermining the objective arbitrability is
well-illustrated inICC Case No. 4132In this case, the arbitrator sitting in The Hague
determined the objective arbitrability accordinghe law of the enforcing state South Korea.
He reasoned that an arbitral tribunal “is empoweoceabply national public law insofar as the

Tribunal is satisfied that [...] pursuant to [the published and stated policy of the competent
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national authorities the acts under consideratadrie Arbitral Tribunal are deemed null and
void and unenforceable as prohibited by any relevational public law”. Hence, it is
appropriate to determine the objective arbitrapaitcording to Oceanian law.

Furthermore, insolvency proceedings against UAMewitiated in Oceania(laimant’s
Exhibit No. 14, para. 1, p. 25Since insolvency proceedings aim at a centrdlesed orderly
dispersion of the insolvent party’'s assetReQFERNHUNTER paras. 3-13 and 3-14;
LEWMISTELISKROLL, para.9-56; WESTBROOK p. 598 any legal proceeding against UAM
taking place outside of the Regional Court of R&ity affects Oceania’s public policy. If an
arbitral award in favour of QIMANT was rendered and enforced, UAM’s bankruptcy estate
and the recoveries of UAM'’s other creditors woukd dubstantially diminished. Hence, it is
necessary to centralise all claims against anwesbldebtor in one court “in order to protect
the insolvent’s creditors from spurious or inflateldims against the estate¥MESTBROOK

p. 604. Accordingly, Oceanian law provides for the extle jurisdiction of the Regional
Court of Port City over all disputes involving UAM laimant’s Exhibit No. 14, paras. 3 and
4, p. 29. Arbitral proceedings with regard to UAM wouldr@imvent the Regional Court’s
jurisdiction and therefore contravene Oceania’slipyiolicy. In order to protect this public
policy it is therefore necessary to apply Oceafaanto the question of arbitrability.

To conclude, the arbitrability of the dispute isrgmed by Oceanian law. The insolvency law
of Oceania rejects the arbitrability of the disphbtevoiding the arbitration clause. Thus, the

Arbitral Tribunal lacks jurisdiction since the digp is not arbitrable.

[I. IN ANY CASE, THE NONENFORCEABILITY OF AN AWARD PRECLUDES THE ARBITRAL
TRIBUNAL 'S JURISDICTION

Even if the Tribunal were to find that Oceanian ld@es not affect its jurisdiction, it would
have to decline its jurisdiction as an arbitral edavill lack enforceability. If an arbitral
tribunal is not able to render an enforceable awtardobliged to decline its jurisdiction. This
obligation derives from the parties’ justified irgsts and from Art. 47 SCC Rules.

First, it is in the parties’ interest that an amdittribunal declines its jurisdiction if it cannot
ensure the enforceability of its award. Arbitratiamd in particular international commercial
arbitration obliges the parties to pay significeres and expenses of the respective arbitration
institution [REDFERNHUNTER para. 1-46; [EWMISTELISKROLL, para. 1-3(. According to the
SCC Rules, at an amount in dispute of $382,000 {Z&5€) UAM and CAIMANT will have

to pay administrative fees in the amount of 6,63arBitrators’ fees in the amount of up to
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45,731 € and additional expensed. [SCC Rules, Appendix].llFurthermore, arbitral
proceedings can continue for lengthy periodlgWMISTELISKROLL, para. 1-29; BRN
pp. 9-10Q. In exchange, the parties expect a legally bigdiacision of the arbitral tribunal as
otherwise time and money would be spent in vain.eAforceable award is the raison d’étre
of international arbitration)ERAINSSCHWARTZ p. 383 and no duty of an arbitrator “is more
important than the duty to render an enforceablardifHORVATH p. 139. Hence, it would
contravene the parties’ legitimate interest if tomdsuming and costly arbitration

proceedings were initiated although they cannat teaan enforceable award.

Second, Art. 47 SCC Rules obliges the Arbitral Uinél to ensure that its award is legally
enforceable. If it is not able to do so it has ¢alohe its jurisdiction. This finding is confirmed
by the reasoning of the arbitral tribunall@®C Case No. 6691n this case, the tribunal found
that Art. 26 ICC Rules (which corresponds to Arf. 8CC Rules) intends to preserve the
reputation of international arbitration as an uoecdable award would “cast a dark shadow
over the [arbitral] proceedingsHpRVATH p. 133. It therefore held that an arbitral tribunal is
obliged to decline its jurisdiction if the laws thfe states in which enforcement of the future
award will be sought preclude the enforcement ohsan award.

The Arbitral Tribunal is obliged to decline its isudliction since its award will be
unenforceable in Oceania)(and it cannot ensure enforcement of its awaréotaria D).
Without legal enforcement an award will not be efifee because it cannot be paid

voluntarily (C).

a. The Tribunal’'s award will be unenforceable in Oeania

Any award issued by the Arbitral Tribunal will nbe enforceable in Oceania because the
enforcement of the award would contravene Oceapiatdic policy.

According to Art. V(2)(b) New York Convention, eméement of an award can be rejected if
this enforcement “would be contrary to the publaligy of that country”. Oceania is a
Contracting State to the New York Conventi@tgtement of Claim, para. 26, d- @rbitral
proceedings involving UAM would contravene Oceamipublic policy with regard to the
treatment of insolvent partiesge supra, para. §1Hence, an award rendered by the Arbitral

Tribunal will lack enforceability in Oceania by we of Art. V(2)(b) New York Convention.

b. The Arbitral Tribunal cannot ensure enforcementof the award in Polaria

CLAIMANT alleges that an award rendered by the Arbitrabdimal will be enforceable in

Polaria Memorandum for Claimant, para. B#8However, the Arbitral Tribunal has to decline
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its jurisdiction because it cannot ensure thatvaard will be enforceable in Polaria.

An arbitral tribunal has to decline its jurisdiatioot only if it is sure that an award will lack
enforceability, but also if there exist serious loisuwith regard to the enforceability. The
parties have a right to receive a legally bindiegigion on their dispute. If an arbitral award
turns out to be unenforceable the parties are degof this right as the award is not legally
binding and national courts lack jurisdiction. Henthe Arbitral Tribunal must decline its

jurisdiction if serious doubts with regard to thdaceability of an award exist.

CLAIMANT argues that UAM has a claim for money due in Raland that it requested the
court in Polaria to issue an order for preliminargasures, which should stop the payment of
the claim Memorandum for Claimant, paras. 49, 52].5@LAIMANT therefore alleges that

the enforcement of an award in Polaria is ensured.

Contrary to CAIMANT 's allegations its request for preliminary measutess not suffice to
ensure the enforceability of an award. Ms. Powens,Insolvency Representative of UAM,
also filed a request for preliminary measures whthcourt in Polaria. She requested the court
to order the payment of the claim to the estatedd M as part of the assets to be distributed
in the insolvency proceedingBrocedural Order No. 2, para. 34, p. B1f the court was to
follow this request no assets of UAM will be lefnch an award will therefore be
unenforceable in Polaria. Hitherto, the court has decided which request it will grant. A
comparable issue is neither governed by Polariatutsty law nor has it been decided in
previous case$focedural Order No. 2, para. 34, p. 47

Hence, the court’s decision is unpredictable. Themains the strong possibility that an
award will be unenforceable in Polaria. These ssridoubts with regard to the enforceability
of an award in Polaria oblige the Arbitral Tribunaldecline its jurisdiction.

c. The award cannot be paid voluntarily

CLAIMANT could have argued that despite the lack of enédnidigy the parties’ interests in an
effective award would not be frustrated as arbignaards are usually paid voluntarily and
without legal enforcementRHONE MEDITERRANEE V ACHILLE LAURQ, ET AL, US Dist. Ct.
(District of St. Thomas and St. JohnHROSSERpara. 755; MbSES p. 69.

In the case at hand, however, it is impossiblelti&iM to pay an award voluntarily as it is
insolvent. UAM’s Insolvency Representative, Ms. Rosy is exclusively responsible for
UAM'’s assets. The dispersion of these assets wilatljudicated by the Regional Court of
Port City, Oceanialaimant’s Exhibit No. 14, paras. 1, 2, 4, p].29ence, UAM is not able
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to pay an award voluntarily. Due to the lack ofcnéability the parties’ interest in an
effective award would be frustrated by the arbifsedceedings. Thus, even if the Tribunal
were to find that the dispute is arbitrable it wibhlave to decline its jurisdiction due to the

lack of enforceability of an award.

B. EVEN IF THE ARBITRATION AGREEMENT WAS EXTENDED TO UNIVERSAL, THE

TRIBUNAL WOULD STILL HAVE NO JURISDICTION OVER IT

CLAIMANT could have asserted that the insolvency law ofa@ieecannot affect the Arbitral
Tribunal’s jurisdiction over UNIVERSAL,rrespective of its effect on the Tribunal's
jurisdiction over UAM. It could have argued thaetprovisions of the insolvency law only
preclude the UAM'’s capacity to enter into an adiitn agreement but not UNIVERSAL'’s

capacity to do so.

However, the Arbitral Tribunal's jurisdiction ovadNIVERSAL would require that the
arbitration clause, which was concluded betweenINANT and UAM, was extended to
UNIVERSAL [see supra, para.]1Even if one assumes that the prerequisites oh @n

extension could be met, the Arbitral Tribunal'sigdiction over UNIVERSAL cannot be

established as the arbitration agreement is voahincase.

A party lacking the required capacity cannot validlonclude an arbitration agreement
[REDFERNHUNTER para. 3-25; EWMISTELISKROLL, para. 7-3. Even if the Tribunal were to
find that UAM’s insolvency concerns merely the abjee arbitrability of the dispute this
result would not be altered. If a dispute whicltawered by an arbitration agreement is not
arbitrable the arbitration agreement is voided a&adnot establish an arbitral tribunal’s
jurisdiction [FOUCHARDGAILLARD'GOLDMAN, para. 1617; EWMISTELISKROLL, para. 9-3.
The same result derives from the simple wordinghef insolvency law of Oceania, which
states that any arbitration agreement concludednbinsolvent party is “void”¢laimant’s
Exhibit No. 14, para. 4, p. 25

Since the law of Oceania governs UAM’s capacityimithe alternative, the arbitrabilitg¢e
supra, paras. 51, 57-6ats wording must be respected. The arbitratioreament between
CLAIMANT and UAM is therefore void. As nothing can comeniraothing an invalid
arbitration agreement cannot be the basis of thmiiial’'s jurisdiction over UNIVERSAL.
Such finding is reasonable as ABMANT’s disputes with UAM on the one hand and
UNIVERSAL on the other hand are closely connectoth disputes arose from the same

contract and concern the same claims. Due to tloisecconnection, the voidness of the
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arbitration agreement between UAM anda@ANT could be undermined if one dispute was
submitted to arbitration. In the interest of a omf and predictable application of law the
Regional Court of Port City might feel obliged tonsider the Arbitral Tribunal's award when
adjudicating the dispute betweenABIANT and UAM. Hence, the Tribunal’s decision would
have a persuasive effect on the dispute betwaeav@NT and UAM. In this way, the
voidness of the arbitration agreement would be umgeed. To avoid such an effect the
arbitration agreement must be considered voidvalscde.

Due to the close connection of the disputes andatiethat the Tribunal’s jurisdiction over
UNIVERSAL would derive from the arbitration agreameoncluded by UAM it appears not
only logic but also reasonable to submit UAM andIUERSAL to the same ‘legal fate’ with

regard to the arbitration agreement. By contragpagating the ‘legal fate’ of UAM and

UNIVERSAL would lead to the absurd result that UMIR'SAL, the party that never signed
an arbitration agreement had to appear before thagrél Tribunal, while UAM the signatory

to the arbitration clause would be granted itshtrigf access to the courts.

CONCLUSION TO SECOND | SSUE

The Arbitral Tribunal has jurisdiction neither ov&lAM nor over UNIVERSAL as the

arbitration agreement, which would be the basitefTribunal’s jurisdiction, is void. Even if
the Tribunal were to find that the arbitration agrent is not void, its jurisdiction would be

precluded by the lack of enforceability of an award
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IssUE 3: UNIVERSAL IS NOT LIABLE FOR THE BREACH OF CONTRACT COMMITTED BY
UAM

CLAIMANT argues that UNIVERSAL is liable for the breachcohtract committed by UAM
[Memorandum for Claimant, paras. 56376 is undisputed that UAM committed a breach of
contract by delivering cars which were not in confily with the sales contract under
Art. 35(1) of the United Nations Convention on Qawts for the International Sale of Goods
(hereinafter referred to as “CISG”). The CISG iplagable by virtue of Art. 1(1)(a) since all
parties to the dispute have their places of busiimedifferent Contracting States.

However, UNIVERSAL is not liable for UAM’s breachf accontract. CAIMANT and
UNIVERSAL neither entered into a contractual relaship A) nor can UNIVERSAL

directly be held liable as manufacturer of the ¢Bjs

A. CLAIMANT AND UNIVERSAL DID NOT ENTER INTO A CONTRACTUAL RELATIONSHIP

CLAIMANT argues that a direct contractual relationship betwUNIVERSAL and itself was
established Mlemorandum for Claimant, para. p3Confuting GAIMANT’S allegation,
UNIVERSAL is not contractually bound for the follavg reasons: First, UNIVERSAL and
CLAIMANT did not conclude any contradf).( Second, UAM and QAMANT did not modify
their sales contract in such a way as to includelMBRSAL into their contractual
relationship [ ). Third, UAM did not act as an agent of UNIVERSAL ).

[. UNIVERSAL AND CLAIMANT DID NOT CONCLUDE ANY CONTRACT

Under the CISG rights and obligations only condiwe contracting parties. A third party is
only liable if it was integrated into the contr§BiGH, 12 February 1998; 8INORINDUSTEEL

V. LEECO STeeL ProDuUCTS INC., U.S. Dist. Ct. (N. D. lll.); SHLECHTRIEMSCHWENZER
FERRAR] Art. 4, para. 10; RT1z, para. 2-137; BMBERGERROTH/SAENGER Art. 74, para. 2;
KOHLER p. 13]. UNIVERSAL and GAIMANT did not have any contact before or at the time
the contract was concluded. UNIVERSAL was not eweentioned in the sales contract
between UAM and QAIMANT [Claimant’s Exhibit No. 1, p. 31 Thus, UNIVERSAL and

CLAIMANT did not conclude any contract.

[I. CLAIMANT AND UAM DID NOT MODIFY THE SALES CONTRACT IN SUCH A WAY AS TO
INCLUDE UNIVERSAL INTO THEIR CONTRACTUAL RELATIONSHIP

UNIVERSAL did not enter the contractual relationsbietween CAIMANT and UAM. Such a

modification was not initiated by the primary pastito the contract, neither by UAM nor by
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CLAIMANT (a). In any case, UNIVERSAL did not consent to becamngarty to the contract
between UAM and QGAIMANT (D).

a. An alleged modification was not initiated by theprimary parties to the contract

Art. 29 CISG applies solely to substantive modiimas of a contract by two parties that
already have concluded a contra&HLECHTRIEMSCHWENZERSCHLECHTRIEMSCHROETER
Art. 29, para. 10; B8HMIDT-KESSEL p. 61]. Consequently, the primary contracting partiestmu
decide first whether a third party shall enter toatractual relationship. However, no such
agreement was reached betweenIGANT and UAM. QAIMANT could not have argued that
UNIVERSAL entered the contract by discussing thesgalities of repairing the Tera cars
with UAM. This is due to the fact thatt@MANT , i.e. a primary party to the contract, was not
involved in the negotiation of this alleged moditfiion [Claimant’s Exhibit No. 4, para. 3,
p. 19. Hence, a modification by whicWNIVERSAL would have entered the contractual
relationship was not initiated by the contractiragtips UAM and CAIMANT .

b. In any case, UNIVERSAL did not consent to becomg party to the contract

Even if the Tribunal considered it unnecessary tiaimodification of the contract is initiated
by the primary parties, UNIVERSAL did not conseatenter the contract as a third party.
According to Art. 29(1) CISG a contract may be nfiedi by the agreement of the parties.
Interpreting UNIVERSAL'’s conduct leads to the carsibn that UNIVERSALdid not have

the intention to become a contracting partner beaide for any defaults.

First, when UNIVERSAL was asked to get involvedtle obligations betweenL@&MANT
and UAM it expressly excluded any “admission of liabilitfClaimant's Exhibit No. 4,
para. 3, p. 1h

SecondUNIVERSAL was only involved as a third party thaasvengaged for supplementary
performance. It intended to fulfil its own obligati towards UAM, but not to assume new
obligations towards IMANT. UNIVERSAL had to remedy any damages that UAM
sustained as the defective cars were deliveredAidl Uy UNIVERSAL in the first place. It
was in UNIVERSAL'’s and UAM'’s best interest that DNERSAL would have remedied the
damages directly in Mediterraneo since this wowdstehbeen the most economic way. If a
supplier is already obliged towards a seller toedyna defect, it has to be assumed that he
only intends to perform his own obligations to #edler and not to become involved in the
seller's contractual obligation towards his subghasers df.
SCHLECHTRIEMSCHWENZERSTOLL/ GRUBER Engl. ed., Art. 79, para. 26;
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SCHLECHTRIEMSCHWENZERSCHWENZER Art. 79, para. 3p Accordingly, UNIVERSAL
intended to fulfil its obligation towards UAM by pairing the Tera cars, but not to assume a
new obligation towards IGIMANT .

91 Third, the correspondence between UNIVERSAL andhil@NT did not establish a
contractual relationship. According to Art. 8(3)S@ any subsequent conduct of the parties is
to be considered in determining the intent of aypddonetheless, the matter of subsequent
conduct is only relevant when the party’s intenswaestionable at the time the contract was
concluded BGH, 7 December 2006;CBLECHTRIEM para. 57; $HLECHTRIEMSCHWENZER
SCHMIDT-KESSEL Art. 8, para. 5 UNIVERSAL clearly outlayed its indignation to t@me
contractually involved by stressing that it exclddeny “admission of liability”.
Correspondence between UNIVERSAL anda@®ANT took place to clarify the terms of

repairing. However, the mere correspondence careate a contractual relationship.

[Il. UAM DID NOT ACT AS AN AGENT OF UNIVERSAL

92 In contrast to CAIMANT’'s assertion flemorandum for Claimant, paras. 56 and],58AM
did not act as UNIVERSAL'’s agent. This is due te fact that, first, UAM acted in its own
name and, second, did not have authority to biNdVERSAL [seesupra paras 16-2Z3Thus,
UAM did not act as UNIVERSAL's agent.

93 To conclude, no contractual relationship betweemMANT and UNIVERSAL, from which
UNIVERSAL's liability could be derived, was estatiied.

B. THERE 1S NO DIRECT LIABILITY OF UNIVERSAL AS THE MANUFACTURER OF THE CARS

94 Contrary to CAIMANT’s allegation Memorandum for Claimant paras. 72 et $eq.
UNIVERSAL may not be held directly liable as themagacturer of the defective Tera cars
since a direct liability against the manufacturdsts neither under the CISG) for under the
otherwise applicable national law ). Moreover, UNIVERSAL did not give any warranty to

CLAIMANT (IIT).

|. DIRECT LIABILITY AGAINST THE MANUFACTURER DOES NOT EXIST UNDER THE ~ CISG

95 Direct liability against the manufacturer does egist under the CISG since neither direct

actions &) nor product liability rulesk) are applicable to the Convention.

a. A direct action against the manufacturer does rcexist under the CISG

96 A direct action against the manufacturer does rt einder the CISG which only governs
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the rights and the obligations of the parties te thales contract, cf. Art. 4 CISG
[STAUDINGERMAGNUS Art. 4, para. 15 Although a manufacturer may be important for the
conclusion of a contract and may cause the defigieh his products, he is only liable when
he concludes a contrac®rAUDINGERMAGNUS ibid.]. Hence, under the CISG a direct action
against the manufacturer does not exist by operatidaw when no contractual relationship
was establishedCour de Cassation, 5 January 1999; LG Dusseldo, Rine 1994;
STAUDINGERMAGNUS Art. 1, para. 14; WZz/WOLTER p. 284; S$HROETER 8§ 6 para. 276;
MUKo-HGB/EENICKE, Art. 4, para. 3; KHLER p. 131; Wrz/SALGERLORENZ LORENZ Art. 4,
para. 9; SHNYDERSTRAUR p. 51.

b. UNIVERSAL is not liable on the basis of productiability rules

UNIVERSAL is not liable on the basis of productdility rules as there is no product liability
by operation of law under the CIS@aj. Even if the Tribunal were to find product liatyl
rules applicable, UNIVERSAL is not liable asAMMANT ’s property was not damageloh).

aa. There is no product liability under the CISG

CLAIMANT argues that “modern product liability law allowsits by third parties to be
brought against a manufacturerM¢morandum for Claimant, para. {2 CLAIMANT'’S
argumentation is based on illustrating compardave [Memorandum for Claimant, ibid.It
tries to integrate such liability by virtue of tiheles of private international law pursuant to
Art. 7(2) CISG. The Convention, though, must beelpteted autonomously without
considering particular national ruleBGH, 2 March 2005; BNCABONELLU/BONELL, Art. 7,
para. 2.2.2; BRUNNER Art. 7, para. 2; SERGELLUDERITZFENGE, Art. 7, para. 2; KKROLLUS
pp. 1. The CISG governs only the rights and obligatibeswveen buyer and seller whereas
product liability rules are not within the Convemntis scope HONNOLD, Art. 4, para. 73;
STAUDINGERMAGNUS Art. 4, para. 14; EDERLEINMASKOWSTROHBACH Art. 5, para. 1.2;
HERBER 105; RLTZ, paras. 2-128 and 2-129

bb. UNIVERSAL is not liable as Q_AIMANT ’s property was not damaged

Even if the Tribunal were to find that product ligkp rules should apply, UNIVERSAL is not
liable as CAIMANT’s property was not damagedLAIMANT stated that its property had been
damaged because it had received defective EGldsnprandum for Claimant, paras. 73
and 74, p. 2R This is legally incorrect. The defect of the a@ars did not cause any damages

to its property. Even though this might have leadn economic disadvantage faraGiANT ,
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product liability does not exist in cases of mepaire economic 10SS"STAPLETON p. 278;
PRESLMAYERP. 16; HOWELLS pp. 169 et sefjHaving received the defective carsABIANT

did not sustain any property damage. Its claimgeonng the defective Tera cars can only be
asserted on a contractual basis.AANT and UNIVERSAL, however, were in no
contractual relationshigsge supra paras 84-p3onsequently, UNIVERSAL cannot be held
liable as CAIMANT ’s property was not damaged.

II. A DIRECT LIABILITY AGAINST THE MANUFACTURER DOES NOT EXIST UNDER THE

OTHERWISE APPLICABLE NATIONAL LAW

There is no direct action of a commercial sub-pasehn against the manufacturer under the
national laws of Mediterraneo, Equatoriana or OeaespectivelyProcedural Order No. 2,
para. 6, p. 4P Solely Mediterraneo’s legal system contains eedli action against the
manufacturer in favor of consumeRrpcedural Order No. 2, ibifl. CLAIMANT , however, is
not a consumer, but a sole trader car dealer anchased the Tera cars for its business
[Statement of Claim, para. 3, g. £onsequently, the direct action of Mediterrankam does
not grant it protection, if it was to apply at allhus, UNIVERSAL is not liable under the

otherwise applicable national law as a direct ligbagainst the manufacturer does not exist.

[ll. UNIVERSAL DID NOT GIVE ANY WARRANTY TO CLAIMANT

Even assuming that the CISG allows a direct acigainst a manufacturer who got involved
into a contract by giving a warrantgf] HONNOLD, Art. 4, para. 63; EECHTNER para. 63 a
liability of UNIVERSAL cannot be established. Interpreting UNIVERSAL'’s aioct leads to
the conclusion that it never gave a warranty taiGANT .

First, before UAM and GAIMANT concluded the contract UNIVERSAL did not give any
warranty in favour of CAIMANT [Procedural Order No. 2, para. 6, p. B2

Second, the fact that UNIVERSAleferred to reviews(laimant’s Exhibit No. 3, para. 1,
p. 13 did not create a warranty. Since the reviews werecompiled by UNIVERSALitself
[Statement of Claim, para. 9, @, & is not responsible for their effects on sulrghasers. In
fact, there was no prior correspondence betweeWHREBAL and CAIMANT .

Third, UNIVERSAL did not give a warranty by adviginCLAIMANT to continue to buy
UNIVERSAL’s products. The respective message was sdter the conclusion of the
contract between IGIMANT and UAM [Claimant’s Exhibit No. 12, para. 5 p. RHowever,

at the time the contract was concluded no suchrasgivg campaign existed.
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Therefore, UNIVERSAL did not give any warranty toaABVANT in connection with the sales
contract between UAM andL@MANT .

105 To conclude, UNIVERSAL is not liable as the mantdiaer of the cars as there is neither a
direct liability under the CISG nor under the othise applicable national rules and

UNIVERSAL did not give a warranty toL&IMANT .

CONCLUSION TO THIRD |SSUE

106 UNIVERSAL is not liable for the breach of contracommitted by UAM. Neither a
contractual relationship betweenAMANT and UNIVERSALwas concluded nor is there a
direct liability of UNIVERSAL as manufacturer ofdétdefective cars.
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| SSUE4: CLAIMANT WAS NOT ENTITLED TO AVOID THE CONTRACT

CLAIMANT purchased 100 Tera cars from UAM. 25 of these wen® delivered and turned
out to be defective. Contrary toLEAMANT’s allegation Memorandum for Claimant,
para. 84, the delivery of 25 defective cars did not amotmta fundamental breach of
contract A). Even if there was a fundamental breachai@anT would not have been

authorised to avoid the contract in its entirddy. (

A. THE DELIVERY OF 25 DEFECTIVE CARS DID NOT AMOUNT TO A FUNDAMENTAL BREACH

OF CONTRACT

The delivery of 25 defective cars by UAM did notnstitute a fundamental breach of

contract. Art. 25 CISG requires the buyer to suffesubstantial detriment and the seller or a
reasonable third party to foresee such a resuthdrpresent case the delivery of 25 defective
cars did not causeL@IMANT a substantial detriment)( Moreover, an assumed substantial

detriment would not have been foreseeable (

|. THE DELIVERY OF 25 DEFECTIVE CARS DID NOT CAUSE CLAIMANT A SUBSTANTIAL

DETRIMENT

CLAIMANT suffered no substantial detriment by receivingd2fective cars. A breach must
essentially depreciate the aggrieved party’'s jestifexpectations to cause a substantial
detriment BCHLECHTRIEMSCHWENZER SCHLECHTRIEMSCHROETER Art. 25, para. 9; RUNNER

Art. 25, para. 8; BHILLES Art. 25, para. 3 KAROLLUS p. 91; HOLTHAUSEN p. 102; RLTZ,
para. 5-20; RAFFI, p. 339. It is agreed among courts and scholars that evéime case of a
serious defect, a substantial detriment is preclutithe seller offers possible and reasonable
subsequent performand®l[G Koln, 14 October 2002; OLG Koblenz, 31 Janue®97 Cour
d’Appel Grenoble, 26 April 1995; Handelsgericht i, 26 April 1995; Handelsgericht des
Kantons Aargau, 5 November 2002; Tribunale di BuAtsizio, 13 December 2001; ICC
Case No. 7754; BINNOLD, Art. 25, para. 184; &HLECHTRIEMSCHWENZERSCHLECHTRIEM
SCHROETER Art. 25, paras. 27 and 29; BKo-BGB/GRUBER Art. 25, para. 24; Schwenzer,
para. IV; LOOKOFsKY p. 121. This is due to the fact that it is the Conventsoratio to
maintain the sales contract as long as pos$BielLECHTRIEM SCHWENZERMULLER-CHEN,
Art. 49, para. 2; WBERMuLLIS, p. 181; ADIT, p. 122; P.HBER p. 19; LU, 8§ 6.2, PIER-
EILING, p. 57. This is true for the following reasons:

First, from an economic perspective cancelling atreet is a expensive remedy. Restitution

of the goods leads to appreciable costs and riskshwcan be avoided if the parties uphold
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the contract HHONNOLD, Art. 25, paras. 181 and 184; N o-BGB/GRUBER Art. 25, para. B
These costs and risks increase in particular tigmfrom different nations are involved in the
transaction. In the case at hand, the contractardiies, UAM and CAIMANT, are situated in
different countries, Oceania and Mediterraneo. &loee, it would have been more
favourable to await subsequent performance, soatheal of UNIVERSAL’'s mechanics,
than to ship the 25 defective Tera cars back to USMbsequent performance would have
been less expensive and low in risk compared toestgution of the goods.

Second, in general both parties have an interekeaping the contract alive. On the one
hand, the seller does not want the efforts he uadkrto be frustrated by a defect which
could easily be cured at his expense. The buyethemwther hand, is not charged with costs
as he can claim damagée$UBeERMULLIS, p. 182; G\LSTONSMIT, § 9, para. 9-1P Hence, the
termination of the contract must be a remedy dfresort (lltima ratio). Legal remedies such
as subsequent performance, reducing the purchase @nd damages have to be given
priority over avoidanceHGH, 3 April 1996; OGH, 7 September 2000; TribundleBusto
Arsizio, 13 December 2001¢8LECHTRIEMSCHWENZERMULLER-CHEN, Art. 49, para. 2

In the case at hand, there was no substantiahtit] and hence no fundamental breach of
contract since UAM offered a possibl @nd reasonable subsequent performalnge (

a. UAM offered possible subsequent performance

UAM was able to arrange for the repair of the défecTera cars. Although UAM could not
cure the defect itself, UNIVERSAL was willing to p&r the cars by sending special
equipment and specially trained personnel to Mediteo Statement of Claim, para. 16,
p. 6. At no time it was likely that the defect woul@ Irreparable. UAM assured.@MANT
that it would have cars ready for sale within tleamfuture. Regardless of the exact nature of
the defect, a repair would have always been pasgidhimant’s Exhibit No. 6, p. 17

Though UNIVERSAL did not inspect the defective Tegas, it was able to giveLEMANT
precise information about the procedure for repgirthem Claimant's Exhibit No. 3,
pp. 13 and 14 UAM arranged the shipment of personnel and egeit so that the repair
could have started immediately after their arriy8tatement of Claim, para. 16, g. 6
Moreover, UNIVERSAL'’s regional manager was surd thiaaIMANT would have cars ready
for sale within one weekStatement of Claim, para. 17, gd. @hus, UAM offered possible

subsequent performance.
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b. UAM offered reasonable subsequent performance

UAM offered Q.AIMANT a reasonable cure of the defect. The seller's obithe defect is
reasonable if neither the conditions nor the tineeded to cure amounts to an oppressive
burden for the buyer BIANCABONELUWILL, Art. 48, para.2.1.1.1.2..SCHLECHTRIEM
SCHWENZERMULLER-CHEN, Art. 48, paras. 9 and 15; PU8ER p. 21; HIBERMULLIS,

p. 183. UAM would have cured the defect under reasonableditions &a) and within a

reasonable time frameélg).

aa. UAM would have cured the defect under reasonablconditions

The conditions under which the cars were to beiregpavere adequate.L&MANT could
have argued that the conditions were unreasonabieveould have received repaired Tera
cars instead of new ones, which would have hacktsotd at a lower price. However, the cars
would have been repaired by UNIVERSAL, the manufit itself, which would have
installed genuine parts. Hence, the repaired carddmhave been equivalent to new ones and
CLAIMANT could have sold them as such. In fact, this istWhidIVERSAL did when it
included the 25 repaired cars in its stock of nemlgnufactured onesPfocedural Order

No. 2, para. 24, p. 45UAM would have cured the defect under reasonabielitions.

bb. UAM would have cured the defect within a reasoable time frame

CLAIMANT argues that the time needed for curing would Haeen unreasonable for it as at
the time it declared termination, it was uncertagw long curing would takeMemorandum
for Claimant, para. 8P The seriousness of the detriment for the buyerprimarily
determined on the basis of the contractual stipulat [SCHLECHTRIEMSCHWENZER
SCHLECHTRIEMSCHROETER Art. 25, paras. 12 and 13; RBNNER Art. 25, para.9;
MUKoO-HGB/BENICKE,  Art. 25, para. 14; HEDERLEINMASKOWSTROHBACH p. 102;

HERBERCZERWENKA Art. 25, para. T.

First, since CAIMANT agreed on a partial shipment clause, it cannoteappo an
unreasonable time required for subsequent perfaenf@laimant’s Exhibit No. 1, paré,

p. 1. This clause allowing shipment "as space is awédl' did not oblige UAMo deliver
instantly. GAIMANT and UAM did not determine any date for the cararnive. If no space
had been available L@MANT would have received the cars at a late pointire twhat would
have resulted in the same difficult situation fan@™ANT . The consequences of receiving the
cars late and the effect of late repair are idahtad CAIMANT accepted to bear this risk.
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Second, under regular circumstances it would hakent eight days to repair the defective
cars: three days for the technical personnel tweain Mediterraneo and five days to repair
the defect $tatement of Claim para. 16, p. €laimant’s Exhibit No. 12, para. 3, p. 23;
Procedural Order No. 2, para. 22, p.4&6uch a result was conceivable faraBiANT at the
time it declared the contract avoided as UAM onesalvoccasions assured that repairing the
cars would not have taken an unreasonable tiStat¢ment of Claim, para. 17, p. 6;
Claimant’s Exhibit No. 6, p. 17 Therefore, CAIMANT cannot refer to the favourable Indo
offer of Patria which would have impeded the theeatg insolvency. Patria was able to
deliver the 20 Indo cars within 5 daySt@tement of Claim, para. 19. g, TLAIMANT would
have received the repaired Tera cars just 2 dags. [Burthermore, QAMANT pointed out
that it needed cars ready for sale within 10 d&gatgment of Claim, para. 17, §. §AM’s
subsequent performance would not have exceedegehd of time.

Third, any remaining uncertainty as to whether mapg would be prolonged has to be borne
by CLAIMANT . Uncertainty can never be completely eliminatelderéfore, it is necessary to
distribute the burden of uncertainty as fairly asgble and to hold both the buyer’s interest
in easy avoidance and the seller's interest in lgoahg the contract at a fair balance
[BIANCA/BONELUWALL, Art. 48, para. 2.1.1.1]1In order to please the buyer’s interest it is
only the buyer's and not the seller's knowledget ticaunts when determining the
fundamentality of a breach of contra@cHLECHTRIEMSCHWENZERMULLER-CHEN, Art. 48,
para. 9; SAUDINGERMAGNUS Art. 48, para. 14; IBNSELUSCHNYDERSTRAUB Art. 48,
para. 20; HERBERCZERWENKA Art. 48, para. B Thus, there is always an uncertainty for the
seller if the buyer is entitled to declare avoidanio return, the buyer generally has to bear
the risk that curing may be prolonged when seri@fforts to cure are in sight
[BIANCA/BONELU/WIALL, Art. 48, para. 2.1.1.1]1 CLAIMANT knew of UAM'’s willingness to
cure the defect as well as of the high likelihoddsaccessful repair as both was repeatedly
communicated to himJtatement of Claim, para. 17, p. 6; Claimant's BxhNo. 6 p. 1F.
Thus, QAIMANT had to bear the risk of prolonged repair.

Fourth, the time needed for repair cannot be censttiunreasonable just becauseIGANT

was threatened by insolvency. It is not unusudltthe buyer receives goods which are not in
conformity with the contract. This situation, howeevdoes normally not lead to the buyer’s
insolvency. Furthermore, the contract at hand dad arrange for CAIMANT 'S tight

calculation. Thus, Q\IMANT’s precarious financial situation does not give soea for
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qualifying the time needed to repair the cars azasonable and therefore the breach of

contract as fundamental.

Finally, QLAIMANT may not argue that the threat of an airport stikdch would have
delayed the repairStatement of Claim, para. 17, p] 6endered awatiting subsequent
performance unreasonable. A strike causing a lagemeral transport is commonly agreed to
exempt liability under Art. 79(1) CISGSEHLECHTRIEMSCHWENZERSTOLL/GRUBER (engl.),
Art. 79, para. 36; SAUDINGERMAGNUS Art. 79, para. 21; UHUBER p. 476; KeIL, p. 169;
LAUTENBACH p. 44. This ratio must also apply in case of subseqyentormance. Further,
the strike was to happen inAMANT ’s country, MediterranedStatement of Claim, para. 17,
p. 6, what makes it even more unreasonable to plazédinden on UAM.

Since UAM would have cured the defect within readse time, it offered reasonable
subsequent performance taABIANT. The delivery of 25 defective cars did not cause
CLAIMANT a substantial detriment. It had to await subseggpemformance or keep the

defective cars and claim damages.

[I. AN ASSUMED SUBSTANTIAL DETRIMENT WOULD NOT HAVE BEEN FORESEEABLE

Even if the delivery of 25 defective cars causedi@ANT a substantial detriment, it cannot
convincingly argue that this development was fogabée for UAM and UNIVERSAL
[Memorandum for Claimant, para. B8Pursuant to Art. 25 CISG a breach of contract is
fundamental unless the party in breach did notskeeand a reasonable person of the same
kind in the same circumstances would not have émesuch a result. Foreseeability must be
determined in the light of the circumstances knaatrthe time of the conclusion of the
contract HONNOLD, Art. 25, para. 183; BUNNER Art. 25, para. 9; NVKo-HGB/BENICKE,

Art. 25, para. 14; RITzER Art. 25, p. 2F.

If CLAIMANT suffered a substantial detriment, it was not cdusg merely receiving 25
defective cars, but because of its additional prega financial situation. UAM, however,
could not foresee puttingL&MANT on the edge of insolvency by a single irregulaprsient

of cars. It had no insight intoL&IMANT ’s account books. Moreover, it is not a usual bessn
strategy to calculate that tightly; especially UNIRSAL could not foresee LGIMANT 'S
substantial detriment as it got to knowAGIANT only six weeks after the sales contract was
concluded. Neither the delivery of defective goads a slight uncertainty regarding the time
needed to cure are unusual. A substantial detrimesudting out of these circumstances was

unforeseeable for UAM.
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Furthermore, UAM could not forese@ AIMANT ’s threatening insolvency since the latter had
never propounded its existential dependency omatamt delivery. To the contrary, it had
agreed to a partial shipment clause which allowegdnsent as space was available instead of
fixing a precise date of delivery. Thus, UAM colildve reasonably obtained the impression
that QAIMANT did not need the cars urgenflZlaimant’'s Exhibit No. 1, para. 3, p. L1
Moreover, CAIMANT mentioned its financial problems for the first éimafter the Tera cars
arrived in Mediterraneddlaimant’s Exhibit No. 2, para. 4, p. [land thereby to late.

An assumed substantial detriment would not have feeseeable. As a result, the breach of
contract did not amount to a fundamental breackooftract in terms of Art. 25 CISG as
required for the termination of a contract under @1SG.

B. EVEN IF THERE WAS A FUNDAMENTAL BREACH , CLAIMANT WOULD NOT HAVE BEEN

AUTHORISED TO AVOID THE CONTRACT IN ITS ENTIRETY

Even if there was a fundamental breachal@ANT had no right to declare avoidance of the
entire contract. It could not declare the conteaatided after having set an additional period
of time (). Even if QAIMANT retained its right of avoidance, it was not eatltto declare the
contract avoided in its entirety as the preregessiof neither Art. 49(1)(a) CIS®E § nor
Art. 73(2) CISG (Il ) were met.

I. CLAIMANT COULD NOT DECLARE THE CONTRACT AVOIDED AFTER HAVING SET AN

ADDITIONAL PERIOD OF TIME

By agreeing to subsequent performafzaiMANT forfeited its right to avoid the contract.
Pursuant to Art. 47(2) CISG if the buyer fixes adiional period of time for performance,
he is not entitled to declare avoidance of the rambtuntil this deadline has expired. If the
buyer sets an additional period of time for perfante, the seller has the right to cure until
this period of time has expired@ihe buyer would abuse this right and violate thaqgyple of
good faith if it avoided the contract although #@dhallowed the seller to cure the defect
[Tribunale di Busto Arsizio, 13 December 2D0h this case the latter reasonably trusts in
being given the opportunity for subsequent perfarcea The seller is in need for protection
as often it has already made efforts and incuinrexhtial expense.

In the case at hand,L@MANT agreed to subsequent performance on 28 Febru@g. 20
stated that it was very pleased with UNIVERSAL umaleng the repair and sending its
personnel to Mediterraneo within three da@$ajmant’s Exhibit No. 5, para. 1, p.JL6Then,

it set a deadline of ten days for UAM to cure tlededt [Statement of Claim, para. 17, g. 6
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Accordingly, QAIMANT had no right to cancel the contract. Howeverjdtsb in its letter of
the following day Claimant’s Exhibit No. 5, para. 1, p. L@ his constitutes an abuse of right
since UAM was not allowed to cure the defect withhih days. Thus, GQIMANT could not

declare the contract avoided after having acceg#d’s reasonable offer to cure.

[l. THE PREREQUISITES OF ART. 49(1)(a) CISGARE NOT MET

CLAIMANT argues that it had the right to declare the coh@soided in its entirety pursuant
to Art. 49(1)(a) CISG Memorandum for Claimant, para. P1Avoiding the contract is
allowed if the other party committed a breach oftcact with regard to the contract in its
entirety.The first consignment contained solely dective cars. However, there were 75
cars still to be delivered. Thus, not more than goarter of the purchased cars lacked
conformity. GAIMANT was not entitled to declare the contract avoidedits entirety
according to Art. 49(1)(a) CISG.

Ill. THE PREREQUISITES OF ART. 73(2) CISGARE NOT MET

CLAIMANT did also not have the right to avoid the contmagatsuant to Art. 73(2) CISG. The
provision stipulates that if one party fails to fpem its obligations in respect of any
instalment and this failure gives the other paxgd)grounds to conclude that a fundamental
breach of contract will also occur with respectfuture instalments, the other party may
declare the contract avoided for the futureAl®ANT, however, had no grounds to expect a

fundamental breach regarding future deliveries.

If the seller is able to rebut the presumption thatfuture instalments are also defective the
buyer has no good grounds to expect a fundamergath with respect to future instalments
[Schiedsgericht der Boérse fir LandwirtschaftlicheodRrkte Wien, 10 December 1997,
SCHLECHTRIEMSCHWENZERHORNUNGFOUNTOULAKIS ~ Art. 73, para. 22; $HAUDINGEH
MAGNUS Art. 73, para. 22; Wz/WOLTER p. 811. It is crucial that the proper performance of
the future instalment queried to a serious ext&uH[ECHTRIEMSCHWENZERHORNUNG
FOUNTOULAKIS Art. 73, para. 22; BAUDINGER MAGNUS Art. 73, para. 23; HILMANN,

p. 54Q. For the following reasons LGIMANT had no good grounds to believe that the
remaining 75 cars would be defective.

First, the Tera cars had already received verydealie, even enthusiastic reviews in the
trade pressStatement of Facts, para. 9, . 8 would therefore be unreasonable to assume
that all of them are misconstructed. It seemed rhkedy that the 25 Tera cars were defective

due to a production default which occurred onlyome day. Furthermore, UAM stated in a
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telephone conversation that this was the first tilhat it had ever heard of any such
difficulties with the Tera carsStatement of Facts, para. 12, p. Bhus, it was not likely that
all of the 100 purchased cars suffered a structletult.

Second, UAM would have been able to repair the teaswere still due. As none of the 75
cars had yet been sent oRrpcedural Order No. 2, para. 26, p. }2JAM would have had
the cars repaired which were in its possessionréafioipping them to IQIMANT . This was in

its own interest as it would have saved the costs sending technical personnel to
Mediterraneo. As a result,L@MANT did not have good grounds to expect a fundamental
breach regarding future deliveries. Hence, thegouasites of Art. 73(2) CISG are not met.
Thus, even if there was a fundamental breach,itfm to declare the contract avoided would

be precluded.

CONCLUSION TO FOURTH ISSUE

The breach of contract committed by UAM did not amoto a fundamental breach of
contract as required for the termination of a cacttrunder the CISG. The delivery of
defective cars did not causeLAIMANT a substantial detriment. In addition, an assumed
substantial detriment would not have been forededabUAM.

Even assuming that there was a fundamental br&elvANT was not authorised to declare
the contract avoided after having set an additipealod of time. Even if it retained its right
to declare the contract avoided, it was not ewtitie declare the contract avoided in its
entirety either according to Art. 49(1)(a) or tot Af3(2) CISG as the delivery of 25 defective

cars did not constitute a breach of contract wethard to the contract in its entirety.
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REQUEST FOR RELIEF

In response to the Tribunal’'s Procedural Orders #ral Memorandum for IQIMANT,
Counsel makes the above submissions on behalEsPGNDENTS For the reasons stated in
this Memorandum, Counsel respectfully requestshthourable Arbitral Tribunal to declare
that:

UNIVERSAL is not bound by the arbitration agreement betweaN @nd
CLAIMANT (FIRST ISSUE)

 UAM’'s insolvency precludes the jurisdiction of tAebitral Tribunal

(SECOND Issug)

« UNIVERSAL is not liable for the breach of contract commitisgdJAM

(THIRD ISSUE)

* CLAIMANT was not entitledo avoid the contradFOURTH | SSUE)

CERTIFICATE

We hereby confirm that this Memorandum was writbaty by the persons whose names are
listed below and who signed this certificate. Wgoatonfirm that we did not receive any

assistance during the writing process from anygretisat is not a member of this team.

Freiburg im Breisgau, 22 January 2009
Phillipp Hofmann Alexander Horn Dagna Knytel Heinrich Nemeczek
Tobias Schonberger  Maren Schéne Katharina Weitz nafanVirtz
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