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We hereby respectfully submit this Memorandum on behdf of our client, Medi-Machines,
S.A., RESPONDENT. Aswill be discussed in detall below, Medi-Machines, S.A. requests the
Arbitrd Tribund to hold that:

The CISG governs the contract between CLAIMANT and RESPONDENT [§1].

. RESPONDENT did not breach the contract [8 2].

. CLAIMANT unlawfully avoided the contract [§ 3].

. The applicability of the UNCITRAL ML islimited to its mandatory provisions [§ 4].

. An order for security for costs must be granted to ensureequd treatment of the parties[§ 5].

. CLAIMANT is prohibited from disclosing information to Equatorianalnvestors[§ 6].

. The Tribunal has the power to order confidentiality and should do so [§ 7].

. If CLAIMANT violates an order of confidentiality it will be subject to consequences[§ §].
81

The CISG governsthe contract between CLAIMANT and RESPONDENT

1. CLAIMANT, Equapack, Inc.,and RESPONDENT, Medi-Machines, SA., agreed to havethe
CISG as the governing law of their contract. The parties have their places of businessin different
States (SC. at 1, 2; SD. at 1, 2). As both Equatoriana and Mediterraneo are Contracting States
(P.O. No. 3 at 2), Art. 1(1)(a) CISG provides that the CISG appliesto the parties' contract for the
sale of Sx Model 14 auger-feeder machines.

82
RESPONDENT did not breach the contract

A. The contract did not call for machinesthat were capable of packaging salt.

|. TheModel 14 machinesadher ed to the specifications of the contract and wer e of the

quality required by the contract under Art. 35(1) CISG.
2. Art. 35(1) CISG providesthat the seller (here, RESPONDENT) “must deliver goods which



are of the quantity, quality and description required by the contract.” In the present case, the goods
RESPONDENT delivered were of the quality explicitly required by the contract. The primary test
of whether delivered goods are of the quality required by the contract is“what characteristics of the
goodsarelaid downin the contract by means of qualitative descriptions’ (Schlechtriem/Schwenzer,
Art. 35at 6). Nowhere did the contract expressly call for machines capable of packaging salt (C.E.
No. 2). The contract merely called for auger-feeder machines (C.E. No. 2). This is what
RESPONDENT delivered. Moreover, the machines were to be cgpable of being used with awide
range of products, which the Model 14 machines were (C.E. No. 2). Therefore, since
RESPONDENT delivered goods that complied with the contractual descriptions, the machines are
in conformity under Art. 35(1).

3. Thecontract did notimpliedly call for machines capable of packaging salt sinceCLAIMANT
did not specify during negotiationsthat it desired machinesthat could be used with salt. The contract
negotiations are relevant to interpreting the contract under the provisions of Art. 8(3) (seeinfra at
6). Here, CLAIMANT wroteto RESPONDENT on 24 June 2002 to inquire about the purchase of
packaging machines suitable for use over a“wide range of products’ (C.E. No. 1). The Model 14
machinesthat were offered to CLAIMANT in RESPONDENT' sletter of 3 July 2002 (C.E. No. 2),
and which CLAIMANT accepted in the letter of 12 July 2002 (C.E. No. 3) met this qualification.

The machines were versatile and could package both fine and coarse goods (C.E. No. 2).

4, Nowherein CLAIMANT sletter did CLAIMANT indicatethat it specifically wished to use
the machines with salt (C.E. No. 1). RESPONDENT’s description of the offered Model 14
machines capabilities mirrored almost exactly the specifications that CLAIMANT included inits
inquiry (C.E. No. 1, 2). Satwasnot listed by CLAIMANT asa product that would be used with the
machines. The ability to package it was not a quality that was mentioned in either CLAIMANT’s
own inquiry or RESPONDENT’s offer.

5. RESPONDENT did not offer CLAIMANT Model 17 machines which were capable of
packaging salt because CLAIMANT did not indicate in itsinquiry that thiswas a necessary feature
of themachinesit desiredto purchase. RESPONDENT could reasonably concludethat aresponsible



buyer making such an expensive purchasewould have, at | east, consulted RESPONDENT’ swebste
or salesliteraturewhiletrying to make adecision. Moreover, CLAIMANT stressed priceasanitem
essential to the conclusion of the contract (C.E. No. 1). Expressing such a concern would not
indicate to RESPONDENT that CLAIMANT was in the market for a salt-packaging machine, as

Model 17 machines were considerably more expensve than Model 14 auger-feeder machines.

6. Art. 8 governs the interpretation of contracts under the CISG. Art. 8(2) provides that
statements made by and conduct of a party should beinterpreted according to theunderstanding that
areasonable person of the same kind asthe other party would have had in the same circumstances,
whileArt. 8(3) indicatesthat negotiations, usages, and subsequent conduct of partiesareall relevant
to determining parties’ intent. Here, under Art. 8(2), RESPONDENT’ sactions must beinterpreted
according to the understanding that a reasonabl e person of the samekind asthe CLAIMANT would
have had inthe same circumstances. Since RESPONDENT’ soffer did not specifically indicate that
the machines could packagesalt (seesupraat 4), CLAIMANT could not reasonably bdievetheoffer
included a machine with such capabilities. It iswel-known both in and out of the food packaging
industry that salt is corrosive. For example, it is common practice that goods shipped by sea must
be specially packaged in order to avoid destruction by the corrosive salt water. A reasonable buyer
who, like CLAIMANT, is somewhat familiar with the trade should have recognized that machines
need special materials to process salt. Moreover, under Art. 8(2), the “generally accepted” or
“relevant view” of a"“reasonableperson” involved in international sale of goodstransactions*isthat
of a specidist who is aware of the practice in his trade sector . . . and [with] the technical
characteristics of the goods and their use” (Schlechtriem/Junge, Art. 8 at 7). A specialist involved
in the food packaging trade would know that machines capable of packaging salt would require
corrosive-resistant metal (SC. at9; C.E.No.7; SD. at4; E.R at5). Therefore, areasonable person
in CLAIMANT’s paosition would not have interpreied RESPONDENT' s offer as encompassng

machines with salt-packaging capabilities unless this was specifically mentioned.

7. Furthermore, the “decisive criterion” for the packaging capability of the machines was
versatility, and not, asCLAIMANT contends*“ grainity,” (C.B.at8). CLAIMANT istryingtoimply
fromthelist it gave RESPONDENT that the criteriawas granularity, but such animplication cannot



be made since any examples, in their operation as a non-exhaustive list, are inherently ambiguous.
Furthermore, “flour,” which was listed as one of the examples (C.E. No. 1) is not agranular item,
while it is guestionable whether beans are granular. Rather, CLAIMANT requested, and
RESPONDENT offered, machines capabl e of packagingavariety of goods. Evenif granularity was
the “decisive criterion” for the packaging capability of the machines, CLAIMANT could not
reasonably interpreé RESPONDENT’s offer as including machines capable of processing sdlt.
Simply indicating that a machine can package a “wide range of products’ (C.E. No. 2) does not
guarantee that it can process every single product that may conceivably exist within that range.
“Widerange’ isnot theequivalent of “all.” Rather, it would have been reasonablefor CLAIMANT
to conclude that the machines were able to process all products in the sample range only if
RESPONDENT specifiedthisinitsoffer. RESPONDENT, however, did not so specify. Moreover,
if CLAIMANT desired machinesthat could package every product in the sampl erange of “grainity”
that it claimsto have provided RESPONDENT with, then CLAIMANT should have expressly made

that clear inits own |etter of inquiry.

8. Art. 9(2) states that trade usages of which parties knew or ought to have known, and which
arewidely known to, and observed by, partiesto similar contractsin aparticul ar trade, areimpliedly
made applicable to the contract and itsformation. Thetreatment of salt asa“ special product” (C.E.
at 7) constitutes a trade usage in the packaging industry under Art. 9(2). Another trade usage has
devel oped around this: therequirement that abuyer must informtheseller if it plansto usea* special
product” such as salt. This can be evidenced in many ways. First, the vast majority of firms that
repackage dry bulk products do not pack salt (P.O. No. 3 at 27). Additionally, manufacturers need
special notification if a buyer plans to package that product (C.E. No. 7). Furthermore, any food-
packaging machines meant for use with salt have to be specialy manufactured with corrosive-
resistant metals, such asstainlesssteel (SD. at 4; E.R. at 5). These machinesare considerably more
expensive than other packaging machines (SC. at 12; C.E. No. 7). Therefore, the need to use
corrosive-resi stant metal swith machines designed to handl e salt constitutes atradeusageunder Art.
9. An accepted industry standard has been established with regard to what types of corrosive-
resistant metal should comprise salt-packaging machines (E.R. at 5). RESPONDENT uses grade

316 stainless steel to manufacture a separate line of special machines, Model 17s, in accordance to



thisstandard (SD. at 4; C.E. No. 7). Moreover, when CLAIMANT bought replacement machines,
Oceanic Machinery provided machines specifically “capable of packaging salt” (SC. at 12).

9. Furthermore, a usage forming part of the contract takes priority over other dispositive
provisions of the CISG (Schlechtriem/Junge, Art. 9 at 2). Sincethe “specia” treatment of salt and
salt-related contracts and the requirement that salt be handled only by machines manufactured with
corrosive-resistant metal (such as stainless steel) both constitute trade usages under Art. 9(2) (see
supraat 8), CLAIMANT cannot arguethat it was unaware of these trade usages when entering into
contract negotiations or forming acontract with RESPONDENT. A newcomer to an international
market may not be aware of certain usages, but “[h]e must familiarize himsdf with such usages,
becausethey also apply to him” (Schlechtriem/Junge, Art. 9 at 11). Such aview is consistent with
the idea that the relevant view of a“reasonable person” under Art. 8(2) is that of someonewhois
a specidlist in the trade (see supra at 8). Provisions such as these discourage merchants from
remaining deliberately ignorant of the operation of a given trade or its particular usages. For
example, here, although CLAIMANT arguesthat it “ did not know and had no reason to know” (S.C.
at 4) of such usages, CLAIMANT had been involved in the food packaging businessfor five years
at the time of the conclusion of the contract (P.O. No. 3 at 10).

II. The capability to package salt was not a “particular purpose’ of the machines,

under Art. 35(2)(b) CISG, that was made known to RESPONDENT at thetime of the

conclusion of the contract.
10.  Accordingto Art. 35(2)(b), in order for goods to conform with the contract they must be fit
for any particular purpose expressly or impliedly made known to the seller at the time of the
conclusion of the contract. Under the provisions of Art. 35(2)(b), packaging salt did not constitute
a “particular purpose” of the Model 14 machines under the contract since CLAIMANT did not
expressly make this purpose known to RESPONDENT at the time of the conclusion of the contract
(C.E.No. 1, 2; 24.09.1998 UNILEX, Germany; 20.04.1994 UNILEX, Germany). Neither duringthe
contract negotiations nor prior to its acceptance of RESPONDENT’s offer did CLAIMANT
expressly inform RESPONDENT of its intention to use the Model 14 machines to package salt.

Sinceitis advisable that abuyer should make an express reference in the contract to the particul ar



purposes for which the goodswill be used (SchlechtrienvSchwenzer, Art. 35 at 21), it isreasonable
toexpect CLAIMANT to havedonethis. Furthermore, assaltisaspecial product, CLAIMANT was
obliged to inform RESPONDENT of itsintention to package salt (see supra at 8, 9).

11. In the food packaging industry there are certain trade usages involving salt to which
CLAIMANT isrequired to know and adhere (see supra at 8, 9). Particularly in light of these trade
usages, it was more imperative than usual for CLAIMANT to expressly make known its intention
to package salt. Since CLAIMANT failed to so inform RESPONDENT of its particular purpose to
processsalt at the conclusion of the contract, RESPONDENT was not required to provide machines

capable of packaging salt.

12. CLAIMANT also did not impliedly make known its purpose of packaging salt to
RESPONDENT at the time of the conclusion of the contract. A reasonable seller would not have
recognized the particular purpose from the circumstances (Schlechtriemy/Schwenzer, Art. 35 at 22)
because a different industry standard exists for machines that will process salt than for other
machines. Itisexpected that abuyer who isplanningto package salt will expressly inform the seller
of thisintent (see supra at 8; C.E. No. 7).

13. CLAIMANT's statementsto RESPONDENT that it wished to use the machines with “dry
stuff” (C.E. No. 1) were not enough to implicitly dert RESPONDENT to its intention that the
machine package salt. “Dry stuff” is too broad of a categorization to imply that CLAIMANT
intended to process anything that could be so categorized. For example, sulfuric acid pellets could
be considered “dry stuff,” but clearly machines expected to package“ dry stuff” in general would not
reasonably be expected to package such materia. CLAIMANT provided RESPONDENT with
several examples of items that it planned to package. These specific examples, “ground coffee,
flour, beans, and rice” (C.E. No. 1), were al food items. Salt, on the other hand, isamineral and
cannot be grouped with such items. Salt can also be distinguished from the aforementioned
examples becauseit is highly corrosive. Since salt can be distinguished in these two respects from
the examples provided to RESPONDENT, CLAIMANT did not provide sufficient information to
RESPONDENT to evenimplicitly inform RESPONDENT of the intention to package salt.



14.  According to Schwenzer, it may be the “seller’s actual awvareness’ which is relevant to
whether the particular purpose was made known to the seller (SchlechtriemySchwenzer, Art. 35 at
21). Here, the RESPONDENT-sdler did not have any constructive awareness of CLAIMANT’s
plan to use the machines with salt. Thus, there was no particular purpose under Art. 35(2)(b) with
which the machines needed to comport. Sincethe particular purpose did not exist, RESPONDENT

did not breach an obligation.

15. Even if packaging salt is found to be a “particular purpose’ of the machines under the
contract, CLAIMANT cannot depend on the fitness of the machinesfor this particular purposeif it
was unreasonable for CLAIMANT to rely on RESPONDENT’s skill or judgment (CISG Art.
35(2)(b); Schlechtriem/Schwenzer, Art. 35 at 25; Honnold, Art. 35 at 226). CLAIMANT was
required to know of the trade usages involving salt, specifically that salt is a specialty item to
package and that anyone who wishes to do so must explicitly inform the manufacturer a the time
of purchase (seesupra at 8-9). Moreover, CLAIMANT ishedd to the standard of reasonabl eness of
a specidlist in the trade under Art. 8(2) (see supra at 6). It was therefore unreasonable for
CLAIMANT to rely on RESPONDENT’s skill or judgment in providing machines that could
package salt since CLAIMANT did not provide all of the relevant information that was required if
RESPONDENT was to sdect the right machines.

I11. Packaging salt was not an “ordinary purpose’ of the Model 14 auger-feeder

machinesunder Art. 35(2)(a) CISG.
16.  Art. 35(2)(a) stipulates that in order for goods to conform with the contract they must be fit
for the purposes for which goods of the same description would ordinarily be used. Goods are fit
for “ordinary” use when they possessthe characteristics normally required from goods as described
by the contract (Bianca/Bonell, Art. 35at 2.5.1). Contrary to CLAIMANT’ sassertions, these auger-
feeder machines were not designed to package salt (C.E. No. 7; SD. at 4; E.R. at 5). Rather, the
“ordinary use” of auger-feeder machines is the ability to package non-corrosive dry goods. Since
the Model 14 auger-feeder machines sold to CLAIMANT were, infact, ableto process avariety of
non-corrosive dry goods, they therefore conformed to the contract under Art. 35(2)(a) (1d.).



17. Furthermore, the “fitness of the goodsfor other purposesfor which they would ordinarily be
used must be decided by reference to the objective view of a person in the trade sector concerned’
(SchlechtrienvySchwenzer, Art. 35 at 13). An objective person involved inthe food packaging trade
would know that the Model 14 auger-feeder machines were not designed to package salt, and that
aspecial request must be made for such salt-packaging machines (C.E. No. 7; SD. at 4; E.R. at 5).
Thus, packaging salt could not be considered an “ordinary use” of the Model 14 auger-feeders.

18.  Themachineswerenot, contrary towhat CLAIMANT asserts (C.B. at 25), |abeled as* food”
packaging machines (C.E. No. 2). Evenif that were case, saltisacorrosive minerd, not afood. In
its letter of inquiry, when CLAIMANT listed goods that it expected to package with the new
machines (C.E. No. 1), these goods were dl types of non-corrosve foods. Smilarly,
RESPONDENT’ s offer also did not indicate in any way that the machines could process corrosive

materids.

19. Evenif the Model 14 auger-feeder machines were sold as“food” packaging machines, this
did not guarantee that they would process all foods. Here, CLAIMANT never indicaed that it
desired machines which could package dl foods, nor did RESPONDENT offer such machines. To
read as broad a characterization as “food” to indicate “all food” is unreasonably over-inclusive.
Whileitistruethat the Model 14 machines are designed to process avariety of foods, the* ordinary
purpose’ of afood packaging machine cannot be reasonably construed as the ability to package al

foods.

20. Packaging salt is not an ordinary use of auger-feeder machines because there is a separate
industry standard for machines manufactured specifically to package salt (see supra 8, 9).
RESPONDENT produces separate Model 17 auger-feeder machinesthat are specially designed for
usewith salt. Thisinformationisclearly set out and readily available on RESPONDENT’ swebsite
and in its sales literature (C.E. No. 7). Similarly, all of the available evidence indicates that
machines which would be capable of packaging salt are produced according to a separate industry
standard than that of regular auger-feeder machines (SC. at 12; C.E. No. 7; SD. at 4; E.R. at 5).

Machines designed to package salt, which is a highly corrosive substance, must use either a high-



grade steel or some other corrosive-resstant metal (see supraat 8). Moreover, abuyer wishing to
purchase amachine capabl e of packaging salt must expressly makethisknowntotheseller (C.E. No.
7). Thus, if there are machines which are manufactured separately and specially for the purpose of
packagingsalt, thereisnobasisfor CLAIMANT’ sargument that an* ordinary purpose’ of theauger-

feeder machines was to process sdft.

V. Although CLAIMANT doesnot makethisargument at thistime, the phone call of

23 July 2002 did not result in amodification of the contract pursuant to Art. 29 CISG.
21.  Thequality required for goods to conform to the contract under Art. 35(2)(b) is determined
at the time of conclusion of the contract (Schlechtriemy/Schwenzer, Art. 35 at 22; Honnold, Art. 35
at 226; Bianca/Bonell Art. 35 at 2.5.2; Ferrari/Flechtner/Brand/Flechtner, Art. 35 at 10). Thus,
CLAIMANT' sstatement that it was goingto package saltdid not resultinan Art. 35(b)(2) obligation
for RESPONDENT under the original contract because it was made on 23 July 2002, &fter the

contract had been concluded.

22.  Although Art. 29(1) allows for modifications to be made to the contract, the “ agreement of
the parties’ necessary to effectuate such a modification was not present in thiscase. CLAIMANT
made an off-handed statement pertai ning to the packaging of salt during a conversation focused
entirely on a different aspect of the contract (SC. at 6, 7; C.E. No. 7; SD. at 5, 6). At no point in
this conversation did CLAIMANT indicate that it wanted to discuss the qualities of the ordered
machines. This inconspicuous reference to salt did not alter the required capabilities of the
contracted-for machines. CLAIMANT cannot reasonably expect that a single off-handed remark
would replacethe contractually specified qualities of the machineswhich had already been carefully
negotiated during the formation of the contract. At no point did RESPONDENT indicate that it
agreed to or that it was sending machines which were capable of packaging sdt. Rather,
RESPONDENT remained silent on this point. The failure to object to a party’s unilateral attempt
to materially ater the terms of an otherwise valid agreement does not constitute “ agreement” under
Art. 29 (05.05.2003 UNILEX, USA). Moreover, under Art. 18(1), “slence or inactivity doesnot in
itself indicate amount to acceptance.” Finally, it is unreasonable for such an inconspicuous

statement, made so long after the conclusion of the contract, to substantially increase



RESPONDENT’ sobligationsunder thecontract. If CLAIMANT’ sstatementson 23 July 2002 were
to betaken asamodification of the contract, RESPONDENT would be burdened with an obligation
to deliver substantially more expensive salt-packaging machines at the same price as under the
original contract. This result would be unfair and unreasonable, and is an example of why the
specific qualities of goods are determined at the conclusion of the contract, when the seller has an

opportunity to refuse such obligations.

B. RESPONDENT did not breach an obligation under Art. 45(1) CISGtowarn CLAIMANT

torefrain from using the Model 14 machines with salt.

|. RESPONDENT had noobligation under Art. 45(1) CISG towarn CLAIMANT not

to use the Model 14 machineswith salt.
23. Under the CISG, thereis no general obligation for a seller to warn the buyer against certain
uses of a product. Such an obligation only exists when the contract mandates an affirmative
obligationto warn (SchlechtrienVHuber, Art. 45at 3). Furthermore, and contraryto CLAIMANT’s
argument (C.B. at 32), no obligation to warn arisesunder Art. 45(1). Rather, aplainreading of Art.
45(1) clearly reveals that it governs purely procedural matters; no legal obligations ariseunder this
provision. Art. 45(1) merely laysout theremediesavailableto abuyer inthe case of aseller’ sbreach
of contractual obligations. Therefore, CLAIMANT’ sassertion that an obligation to warn originates

in this provision is mistaken.

24.  Thecontract concluded between CLAIMANT and RESPONDENT included no provisions
for an obligation to warn (C.E. No. 2). Not only did the contract itself fail to mention salt, but the
term was al so glaringly absent from the contract negotiations (C.E. No. 1). Thus RESPONDENT
had no duty to warn CLAIMANT not to use the Modd 14 machines with salt. Furthermore, since
the goods did not violate Arts. 35(2)(a) or 35(2)(b) there was no such obligation derived from those

Articles.
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II. Evenif thereisan obligationtowarn, it did not attach because RESPONDENT was

never sufficently informed of CLAIMANT sintent to use salt with the Model 14s.
25. Even after the conclusion of the contract, RESPONDENT was not sufficiently informed of
CLAIMANT  sintention to use salt with the machines so asto be put on notice of thisintent. Thus,
RESPONDENT did not have to warn CLAIMANT not to use salt. The off-handed mention of salt
that CLAIMANT made during the tel ephone conversation of 23 July 2002 did not sufficiently aert
RESPONDENT that CLAIMANT planned to use the Model 14 machines when packaging salt.
CLAIMANT caled RESPONDENT with the express purpose of ascertaining when its machines
would be delivered (S.C. at 6; C.E. No. 4-5; SD. at 5). CLAIMANT sreferral to salt was a casual
remark made during a phone conversation entirely about something else. At no time did
CLAIMANT indicate that it wanted to discuss the qualities or capabilities of the machine.
RESPONDENT wasnot put on noticethat it needed to scrutinizeevery statement CLAIMANT made
during that call which wasirrelevant to the delivery of themachines. Nor could RESPONDENT be
reasonably expected to exercise this level of scrutiny. Moreover, smply because CLAIMANT
mentioned salt during this conversation did not mean that CLAIMANT was planning to use the
Model 14 machinesto package salt. Although CLAIMANT wasusingtheModel 14sto servicethe
A2Z contract, it never explicitly told RESPONDENT that it was relying solely on those machines.
CLAIMANT had been in the food re-packaging business for five years when this contract was
completed (P.O. No. 3at 10). Asfar as RESPONDENT was concerned, CLAIMANT could have
already owned salt-packaging machines.

I[I1. RESPONDENT fulfilled any obligation to warn with the Model 14 operations
manual.
26. Even if RESPONDENT had an obligation to warn, this obligation was fulfilled when
RESPONDENT provided CLAIMANT with an operationsmanud for theModel 14 machines. This
manual explicitly warned againg using the machines with “highly corrosive products.” This
language was sufficient to alert CLAIMANT not to use the Model 14 machines with salt.

27.  Since sdlt is widdy known as a corrosive product, it falls under the category “highly

corrosive products’ as mentioned in the Model 14 operations manual. Because of this,

11



RESPONDENT was not obligated to specifically mention sdt inits operations manual. Moreover,
if RESPONDENT were to list any examples of corrosive products (such as salt) in its operations
manual, some buyers may interpret that to mean that the list is exhaustive, and that anything not
included in the list is not corrosive. Rather than create this false impression, it is reasonable for
RESPONDENT to simply use the category “highly corrosive products.” Moreover, as previously
discussed under Art. 9(2), there is atrade usage that any machine expected to package salt must be
made of special material. CLAIMANT is expected to know and follow this usage (see supra at 8,
9), and so cannot blame its use of the Model 14s with salt on the fact that the operations manual

warned only againg “highly corrosive materids’ without specifying salt.

C. The Model 14 machines were in conformity with the contract under Art. 35(1) CISG in
terms of speed and design.

28.  Contraryto CLAIMANT’ sassertion, thepartiesdid not contract for “top” machinesinterms
of qudity (C.B. at 39). The use of theword “top” contained in RESPONDENT’ s offer wasmerely
the persuasive language of a salesman (C.E. No. 2), and a reasonable buyer, under the standards of
Art. 8(2), would have understood that. Moreover, the term “top” in the letter does not necessarily
describe quality, and without such an explicit association, CLAIMANT could not reasonably
discount those other meanings so asto understand the contract to be for top quality machines. “Top
products’ can also bereasonably interpreted astop-selling. Thus, theModel 14 machinesconformed
to the contract under Art. 35(1).

29. Furthermore, the paramount quality that the parties specified in the contract was that the
machines could package awidevariety of goods, some of which included fine goods(C.E. No. 1-2).
The contract did not mention machine speed at all, |et alone the speed specifically for fine goods
(Id.). TheModel 14 machineswereat or near the average industry standard for speed for other types
of items (E.R. at 3). Moreover, a standard for “average” speed means, by definition, that some
machineswill package products at a speed below the average. Nothing in the contract assured that
the machineswould perform at the average speed for packagingfinegoods. Evenmores gnificantly,
Art. 35 “does not contain an express provision imposing on the seller a duty to deliver goods of
average quality” (Bianca/Bonell, Art. 35 at 3.1). The RESPONDENT only needs to deliver

12



machines within some “ useable” range. From the facts, there is no indication of what the standard
deviation from averageisfor auger-feeder machines, so CLAIMANT cannot determineif the Model
14sdid not comply withthis. Therefore, sincethe Model 14 machinesare of “ merchantable’ quality
and are still useable (E.R. at 6), they meet the requirements of Art. 35(1).

30. In its letter of inquiry, CLAIMANT expressly stated that the only essential items of the
contract weretheprice and delivery terms (C.E. No. 1). Thisindicatesto a“reasonable”’ seller under
Art. 8(2) that price and ddivery were the most important terms, to the excluson of quality.
CLAIMANT inquired as to which machine RESPONDENT could offer to meet the specified
combination of best price and fastest delivery. Thiswasthe Model 14 (C.E. No. 2).

31 Despite CLAIMANT’ s assertion, the Model 14 machines were not below the “industry
average” in terms of design (C.B. at 40). There is no indication that the use of highly polished
chromium plated product paths is an industry standard for auger-feeder machines. The Expert’s
Report simply stated that machines are available which possess these qualities (E.R. at 4).

§3
CLAIMANT unlawfully avoided the contract

A. RESPONDENT did not fundamentally breach the contract.

32.  CLAIMANT was not entitled to avoid the contract because RESPONDENT did not breach
the contract (see supra at § 1). Even if RESPONDENT breached the contract, it did not riseto the
level of afundamental breach and Art. 49 requiresthat there be afundamental breach, as defined by
Art. 25, for adeclaration of avoidance to bevalid. Art. 25 provides that a breach is fundamental
only if it results in such detriment to the other party as substantially to deprive him of what heis

entitled to expect under the contract.

33. CLAIMANT was not substantially deprived of its interests by the fact that the Model 14s
were below the average industry speed for packaging some goods. Whilethese machines may have
fallen below the average speed, CLAIMANT acknowledgesthat the machines “worked reasonably
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well” (SC. at 8). Thesemachines, though slow, were till operable (SC. at 8; E.R. at 5), and could
be used to service the A2Z contract. For example, for al items besides fine goods, the Model 14s
operated at a speed at or near the industry average (Id. at 3). Moreover, they could be used to
package a wide variety of goods, which was the crucial qudity that CLAIMANT expressly
contracted for (C.E. No. 2). If goods can still be used according to their purpose, a fundamental
breach has not occurred (CLOUT Case No. 171; CLOUT Case No. 79; seeinfra at 40).

34. Under the contract, RESPONDENT had no obligation to warn CLAIMANT not to use the
Model 14swith sdt (C.B. at 32; seesupraat 23-27). Evenif RESPONDENT were deemed to have
that duty, RESPONDENT fulfilled such an obligation by sending CLAIMANT an operationsmanual
withtheModel 14 auger-feeders. Theoperationsmanual explicitly included awarning against using
“highly corrosive products.” Salt iswell-known to be ahighly corrosive product, both in the trade
and outside of it (see supra at 8, 9). Thus, CLAIMANT’s argument that RESPONDENT

fundamentally breached the contract in this regard must fail.

35.  Art. 25requiresthat an aggrieved party’ slossfrom abreach of contract must be foreseeable
to the breaching party in order to be considered in the fundamental breach analysis. The relevant
time to determine foreseeability is at the conclusion of the contract (Schlechtriem, Art. 25 at 15).
Here, even if the contract called for machines capable of packaging salt, it was not foreseeableto
RESPONDENT at the time of the conclusion of the contract that CLAIMANT would incur such
damage to the machines asto amount to afundamental breach. First, it was certainly not foreseeable
that CLAIMANT would ignore the warnings provided in the Model 14 operations manuals. The
manual specifically warned against using these machines with “highly corrosive products,” a
category which encompasses salt (P.O. No. 3 at 25). Moreover, it was not foreseeable that such a
large degree of corrosion would take place. Corrosion is a slow process. It was therefore
unforeseeablethat CLAIMANT, onceit noticed some corrosion of the machinestaking place, would
continue to use the machines until they were completely inoperable (C.E. No. 1 at 8; P.O. No. 3 at
28). A reasonable buyer would have discontinued use earlier in the process and before the corrosion

reached the point where it destroyed four machines.
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B. CLAIMANT did not successfully avoid the contract under Art. 49 CISG.

36.  Art. 49 permits abuyer to avoid the contract if the seller’ s failure to perform an obligation
constitutes a fundamental breach of the contract. Here, since RESPONDENT did not commit a
fundamental breach of the contract (see supra at 32-35), CLAIMANT could not avoid the contract.
In particular, RESPONDENT neither committed a fundamental breach by delivering machines
incapable of packaging salt nor by delivering machines which packaged some goods below the
average industry standard for speed.

37. Evenif RESPONDENT isfound to have committed afundamental breach asto the quality
of themachinesoperating at bel ow-average speed, CLAIMANT could not avoid the contract because
CLAIMANT did not comport with the Art. 26 requirement to give notice of avoidance to
RESPONDENT. Initsletter of 19 October 2002, CLAIMANT does not avoid the contract asto the
machines which are operating below average industry speed (C.E. No. 6). Nor does the record
indicatethat CLAIMANT informed RESPONDENT that it was avoiding the contract with respect
to these two machines during the phone conversation of 18 October 2002 (S.C. at 9; C.E. No. 6).
Rather, all of CLAIMANT’ s statements regarding avoidance of the contract refer only to the four
machines which had been used with salt (C.E. No. 6). Thelanguagein theletter of 19 October 2002
indicates that only those four machines were unusable, that those were the machines being put at
RESPONDENT’s disposal, that CLAIMANT needed to replace only those, and that it desired
reimbursement only as to the corroded machines (1d.). Consequently, a reasonable person would
understand from CLAIMANT’s notice of avoidance, that CLAIMANT was only avoiding the

contract as to the four corroded machines.

38. Even if CLAIMANT was entitled to avoid the entire contract, it did not fulfill the
requirements of Art. 49, and thus is deprived of that remedy. Here, CLAIMANT did not make a
declaration of avoidance within a reasonable time after it knew or ought to have known about the
breach, violating Art. 49(2)(b)(i). CLAIMANT determined that the four corroded machines were
unusable more than two weeks before notifying RESPONDENT of its intent to avoid the contract
(SC.at8). Twoweeksisnot a“reasonabletime” after CLAIMANT knew of the breach (31.01.1997

UNILEX, Germany). Waiting for such along time to avoid the contract simply compounded the
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damagesthat CLAIMANT now seeks. Thisiscontrary to the provisionsof Art. 77, which state that
a party relying on a breach of contract “mug take such measures as are reasonable in the
circumstances to mitigate the loss” resulting from the breach. CLAIMANT should have mitigated
its damages by ceasing to use the machines once the seriousness of the corrosion became apparent

rather than waiting until the machines were completely unusable.

39. Evenmoretellingisthat, fromthebeginning, CLAIMANT knew that theM odel 14soperated
at arate slower than that to which they were accustomed (SC. at 8). Yet CLAIMANT did not
attempt to avoid the contract on such grounds until a month and a half after the machines were
installed (SC. at 8). This contravenes the concept of “reasonabletime” even more than in the case
of the corroded machines (see supra at 38). Even if CLAIMANT did not have constructive
knowl edge of the breach relating to the speed of the machines, it “ought to have known” that this
breach existed almost immediately after the Model 14s were delivered. Pursuant to Art. 38,
CLAIMANT wasobliged to examinethe goods upon delivery by performing, for example, atest run
(05.12.2000 UNILEX, Germany; 21.03.2003 UNILEX, Germany; 25.06.1997 UNILEX, Germany).
However, there is no indication that such an examination was carried out (SC. at 8). Smilarly,
CLAIMANT should have been put on notice by the Model 14s operations manual that it needed
either to perform an inspection or keep a heightened watch for the signs of corrosion if it was using
the machines with corrosive material, such as salt. The Art. 38 inspection is one of the most
important determinants of whether a declaration of avoidance has been made within a reasonable
time after aparty ought to have known of the breach (SchlechtrienVHuber, Art. 49 at 43). Thus, as
a result of its own negligence, CLAIMANT did not adhere to the Art. 49(2)(b)(i) timeiness
regquirements for either the corroded machines or the slow machines, and cannot now avoid the
contract.

40. If it isfound that RESPONDENT has fundamentally breached the contract in regardsto the
ability of the Model 14s to package salt, CLAIMANT still should not be permitted to declare
avoidance. This finding should apply even if CLAIMANT is not precluded from declaring
avoidance under the provisions of Art. 26 or Art. 49. Since CLAIMANT can be otherwise

compensated in damages for the four corroded machines and the two still-useable machines, there
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is no need to exercise such a drastic remedy. As the German Bundesgerichtshof has ruled, the
remedy of avoidancefor non-conformity of the goodsrepresentsthelast resort in respect to the other
remedies available to the buyer (CLOUT Case No. 171; 13.12.2001 UNILEX, Italy). Here,
CLAIMANT can be compensated for the four corroded machines with monetary damages.
Additiondly, the breach of thestill-operable Model 14sisprobably not fundamental. The decisive
criteriain determining whether anon-conformity isfundamental iswhether the buyer can still make
use of the goods (CLOUT Case No. 171; see supra at 33). Thus, instead there could be a price
reduction for the other two operable machines. This would acknowledge the fact that they are
useable, yet take into account that they are unable to process salt. Finally, if the aforementioned
monetary damages were insufficient, under the provisions of Art. 51(1) CLAIMANT could avoid
the contract, but only as to the four corroded machines. Art. 51(1) provides that if only some
delivered goodsare non-conforming abuyer can avoid the contract in respect of that non-conforming
part. Partial avoidancewould still belessintrusive, less burdensome, and | ess extreme than the last

resort of avoiding the entire contract.

C. Evenif CLAIMANT wasentitled to avoid the contract, it was preduded from doing so by
the provisionsof Art. 82 CISG.

41.  CLAIMANT isbarred from avoiding the contract by Art. 82(1). This provision stipulates
that a buyer loseshisright to declare the contract avoided if it isimpossible for that buyer to return
the goods “ substantially in the condition in which he received them.” Great damage caused due to
improper use of the goods by the buyer constitutesimpossibility to return goods* substantially inthe
condition” inwhichthey werereceived (Enderlein/Maskow, Art. 82 at 2.1; Schlechtriem/Leser, Art.
82at9). Here, itisobviousthat CLAIMANT cannot return the machineswhich have been used with
saltin“substantially the condition” in which they werereceived. The machines have been corroded

to the point that they are unusable.

42.  None of the Art. 82(2) exceptions goply in this case. The destruction of the corroded
machines was, in fact, due to an “act by the buyer” under Art. 82(2)(a). CLAIMANT used the
machinesto package salt, using the Model 14 machinesin away which wasnot contemplated by the

contract. Moreover, even when it became apparent that the machineswere corroding, CLAIMANT
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continued to use the machines with salt. The exception under Art. 82(2)(c) does not apply in this
case either. The contract, as concluded between the parties, was not for machines which could
package salt (see supra at 2-22). The Model 14 auger-feeders were not designed for this purpose.
Thus, packaging salt was not within “the course of normal use” for the Model 14s. Even if
packaging salt was considered to be within the contracted “normal use” for the machines,
CLAIMANT cannot rely onthe provisionsof Art. 82(2)(c). A buyer, who becomesawareof thelack
of conformity of goods but nevertheless continues to use the goods, loses his right to avoid the
contract (SchlechtrienVLeser, Art. 82 at 21). By its own admission, CLAIMANT waited until the
machines showed signs of serious corrosion before it stopped using them. But corrosion isaslow
process, CLAIMANT must have been awarethat the machineswere becoming corroded even before
it ceased to use them (SC. at 8). CLAIMANT therefore either discovered or ought to have
discoveredthelack of conformity significantly beforeit declared avoidance. However, CLAIMANT

continued to use the machines with salt, compounding the problem.

D. CLAIMANT cannot rely on Art. 80 CISG toretain itsright to avoid the contract.

43. CLAIMANT arguesthat even if packaging sdt was not a contractual use of the machines,
since RESPONDENT failed to warn CLAIMANT not to use the machines with salt, CLAIMANT
retainsitsright to avoid under Art. 80, notwithstanding CLAIMANT’ sinability to comply with its
Art. 82(1) obligations (C.B. at 66). Art. 80 “requiresthat aparty’ sfailureto perform be‘caused by’
the other side’ sact or omission” (Ferrari/Flechtner/Brand/Flechtner, Art. 80at 5). Evenif Art. 80
would governthiskind of question, discussionsof Art. 80inleadingcommentariesindicatethat Art.
80 isintended to prevent one party from relying on abreach of the contractual obligations of the
other party if thefirst party, through an act or omission, somehow caused the second party’ s breach
(see Honnold, Art. 80 at 436.4; ZCC Award No. 273/95, 31.05.1996; CLOUT Case No. 273).
CLAIMANT’ sobligation to return the Model 14s substantially in the condition in which they were
received is not a contractual obligation; it arises by virtue of the application of the CISG to this
transaction. RESPONDENT, thus, may still relyon CLAIMANT’ sobligation to returnthemachines
“substantially inthe conditioninwhich they werereceived” inorder for CLAIMANT to successfully
avoidthe contract, and CLAIMANT isnot excused from thisobligation under Art. 80. Inany event,
CLAIMANT’s argument under this provision is moot. Contrary to what CLAIMANT asserts,
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RESPONDENT did not have any obligationtowarn, or alternatively, if it did, the obligation was not
breached sincetheModel 14 operations manual sufficiently warned againg using the machineswith
salt (see supra at 23-27). Thus, the misuse of the Model 14s and resulting damage were the sole
responsibility of CLAIMANT.

§4
The applicability of the UNCITRAL ML islimited to its mandatory provisions

44, Danubia has adopted the UNCITRAL ML without amendment (P.O. No. 3 at 47). The
applicablelex arbitri inany arbitrationisthat of itschosen seat (Berger-UTCAat 19). Conseguently,
the lex arbitri in the present case is the UNCITRAL ML and CLAIMANT applies the entire
UNCITRAL ML initsarguments against security for costsand confidentiaity (C.B. at 3, 68 et seq.).
Thisblanket application by CLAIMANT isimproper asit iscontrary to the agreement of theparties.

45.  Thefundamental principle of the UNCITRAL ML isthe recognition of the autonomy of the
parties (Sarcevic/Herrmann at 9). ML Article 19(1) givesthe partiesin arbitration the autonomy to
agreeonthearbitral procedureandallowsthearbitral tribunal to conduct the arbitration asit chooses
when the parties have agreed on procedural rules (Holtzmann/Neuhaus at 564; Sarcevic/Herrmann
at 9; Alvarez/Kaplan/Ritkin at 183; Weigand/Rath, Art. 19 at 2). Article 19 may beregarded as“the
most important provision of the Model Law” (Seventh Secretariat Note at Art. 19, 1). Under ML
Arts. 19(1) and 2(e), the parties may determine the rules of their arbitral procedure by referring to
standardrulesfor institutional arbitration (Seventh Secretariat Noteat Art. 19, 2; Seventh Secretariat
Note at Art.2, 4; Sarcevic/Herrmann at 10). When such a choice is made, the ML acts as a
framework, with the parties remaining subject to the mandatory provisions of the ML while the
chosen inditutional rules take the place of the non-mandatory provisions of the ML
(Holtzmann/Neuhaus at 565; Howell/Duthie/Lim at 43).

46.  Thepartiesinthisarbitration exercised their freedom of choice under ML Art. 19(1) by their
adoption of the SIAC Rules. When agreeing not to apply the ML, no express|anguage to this effect
isrequired and agreement on institutional arbitration rulesis sufficient (John Holland Pty. Ltd. v.
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Toyo Engineering Corporation, Sngapore; Coop International Pte. Ltd. v. Ebel SA, Sngapore;
Eisenwerk v. Australian Granites, Australia). Intheir arbitration agreement, the parties agreed to
arbitrate any dispute arising out of their contract “in accordance with the Arbitration Rules of
Singapore International Arbitration Centre (*SIAC Rules’)” (C.E. NO. 2).

47.  Thefreedom of the partiesunder ML Art. 19(1) is subject only to the mandatory provisions
of the ML. (Holtzmann/Neuhaus at 565; Seventh Secretariat Note at Art. 19, 3). The only
mandatory provisions of the ML are Articles 18, 23(1), 27, 30(2), 31(1), (3), (4), 32 and 33(2), (4),
(5) (Seventh Secretariat Note at Art. 19, 3). In the determination of the issues of security for costs

and an order of confidentidity, the Tribunal may only take into account these mandatory provisions.

48. Every international tribunal is under a duty to ensure the enforceability of a final award
(Berger at 8-26). Danubia, Equatorianaand Mediterraneo are all party tothe NY Convention (C.E.
No. 2). Under Art. V(1)(d) of theNY CONVENTION, any award madeinthisarbitration following
an arbitral procedurethat has included the non-mandatory provisions of the UNCITRAL ML may
be set aside for its failure to be “in accordance with the agreement of the parties’ (Derains at 38;
Redfern/Hunter at 2-02; Sarcevic/van Houtte at 115). Therefore, to ensurethe enforceability of an
award made infavor of either party, the Tribunal must respect the autonomy of the partiesto shape

their procedurd rules and limit the gpplicability of the ML to its mandatory provisions.

§5

An order for security for costs must be granted to ensure equal treatment of the parties

A. The Tribunal has the authority to order security for costs and the freedom to use any
standardsin its deter mination of whether to do so.

49.  Anorder of security for costs may be madeif there is authority to do so and there is reason
to believethat CLAIMANT will beunableto pay the costsof RESPONDENT if heis successful in
his defense (Mustill/Boyd at 336; Weigand/Buhler/Jarvin at Art.23, 23; Goff LJ in Bank Méllat v.
Helleniki Techniki SA, England).
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50. SIAC Rule 27.3 expresdy grants the Tribunal “the power to order any party to provide
security for the legal or other costs of any other party by way of deposit or bank guarantee or in any
other manner the Tribunal thinksfit.” The parties have agreed to the application of thisruleby their
agreement to submit themselvesto arbitration under the SIAC Rules (see supra at 46). Contrary to
CLAIMANT’s contention (C.B. at 70), Rule 27.3 does not come subject to any predetermined
interpretivetest. Under SIAC Rule 34.2, the Tribunal hasthe power to interpret Rule27.3 anditis
generally agreed that when arbitrators have the power to order security for coststhe groundsfor the
order are entirely within the discretion of the tribunal (LCIA Art. 25.2; § 38.3, English Arbitration
1996; Marchac at 129; Rubins at 320).

B. TheTribunal should baseits deter mination on whether thefactual situation of the parties
has fundamentally changed from that time when the parties entered into their arbitration
agreement and, in light of such change, thefair nessof proceeding without the assurancegiven
by an order of security for costs.

51. CLAIMANT paints an order for security for costs as aregular interim measure and claims
it should be treated as any other form of interim relief (C.B. at 68, 69). However, an order for
security isdramatically different than any other interim measure and any comparisons between the
two must belimited (Rubinsat 315). Under SIAC Rule 27.5, the Tribund may refuseto hear daims
of a party not in compliance with a Rule 27.3 order. This coercive power sets orders for security
apart from other interim measures since atribunal need not |ook to domestic courtsfor enforcement
of the order (Rubins at 315). Recognizing the gravity of its request for security, RESPONDENT
requests security neither on the presumption that it will win on the merits of the case nor, as
CLAIMANT alleges, as a means of abuse (C.B. at 91). Instead, RESPONDENT relies upon the
factual bases of arbitration’ s high costsand evidence of achange inthe situation of CLAIMANT so
significant that it constitutes a serious threat to the enforcement of any possible avard absent an
order of security (Letter of Fasttrack of 1 September 2003).

52.  Thechangein the factual situation of the parties since the agreement was entered into and,
in light of such change, the fairness of proceeding without the assurance of an order of security
should supplant CLAIMANT’ s“badancing of the parties’ interests’ (C.B. at 70) asthe basisfor the

21



Tribunal’s determination of the security for costs issue (Karrer/Desax at 33; ICC No. 10032, 9
November 1999; Sandrock at 32). If the Tribunal were to find these factors in RESPONDENT’ s
favor, then an order for security for costs would bejustified unless CLAIMANT could prove both:
1) that an order of security would deny then the right of accessto arbitration for reasons atributable
to RESPONDENT and 2) that the making of such an order would be, after considering
RESPONDENT’ sreasonsfor itsrequest of security, highly unfair to CLAIMANT. (ICC No. 10032,
9 November 1999; Karrer/Desax at 42).

C. Theevidence showsthat the factual situation at present isfundamentally different from

that when the parties entered into their arbitration agreement.

|. Thefinancial situation of CLAIMANT issuch that RESPONDENT will beunable

torecover an award of costsunlessthe Tribunal entersan order for security for cods.
53. It has beenreported by the financial pressin Equatorianathat CLAIMANT has a cash-flow
problem, has been delinquent in paying itstrade creditors and has sought additional bank financing
(Letter of Fasttrack of 1 September 2003). CLAIMANT offers no support for the allegation that
these articles cannot be regarded as reliable evidence (C.B. at 84). These newspaper reports are
reputable and neither the Tribunal nor RESPONDENT has any reason to doubt them (P.O. No. 3 at
43). If there is any doubt by the Tribunal as to these reports, they may seek additional financial
information from CLAIMANT (see infra at 58).

54.  CLAIMANT further arguesevenif thereportsare accurate, such a“temporary lack of means
cannot by itself be sufficient to grant security for costsin arbitration” (C.B. at 85, 86). However, the
cases upon which CLAIMANT reliesin support of its argument come from English courts which
held the “temporary lack of means” alone inadequate without a sufficient connection to England,
which was not present (Bank Mellat v. Helleniki Techniki SA, England; Coppée Lavalin SA/NV v.
Ken-Ren Chemicals and Fertilisers Ltd, England). Inthisarbitration, thisjurisdictional dilemma
isnot at issue as both parties have voluntarily submitted themselvesto arbitration (see supra at 46).
The Tribunal should thus find CLAIMANT’s cash-flow problems are sufficient to establish a
changed factud stuation justifying an order for security.
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55.  CLAIMANT aso statesitsfinancia problemsare “merely temporary” (C.B. at 88), that it
will voluntarily honor any award “without hesitancy” (C.B. at 76, 77) and tha regardless of itsown
financial situation, it will pay any potential award on costs asiit is “likely” that it will have been
purchased by Equatoriana Investors by the time of the enforcement of the award (C.B. at 89; Letter
of Langweiler of 9 September 2003). Thereisno support for CLAIMANT’ sallegation that itsassets
must be evaluated at the time of the enforcement of the award (C.B. at 89). If that werethe case,
then logic would have that the orders of security for costs would have no basis in any institutional
rules. Furthermore, CLAIMANT has failed to show that this “temporary” nature is not, in fact,
indefinite. A “likely” purchaseisno guarantee of actual purchase or the ability to pay an award and
CLAIMANT has not reported any other prospects by which it will secure additiona financing.
CLAIMANT has been delinquent in paying its trade creditors (Letter of Fasttrack of 1 September
2003) and thereisno reason to believe that, despite CLAIMANT’ sdesireto pay an award prompitly,

it will have the means to do so when the award becomes enforceable.

56. SIACRule28.1 providesthat the Tribunal shadl makeitsaward within 45 daysfrom thedate
on which the hearings are closed. Under SIAC Rule 28.8, the award is final, binding and
immediatdy enforceable. Theoral hearingsin thisarbitration are scheduled to closeon 8 April 2004
(P.O. No. 2at 9; Rulesof theMoot at 70). Thetarget datefor completion of the saleof CLAIMANT
to Equatorianalnvestorsis 12 May 2004 (P.O. No. 3 at 42). If the Tribunal were to makeits award
in the 34 days after the end of the hearings, it would be enforceable prior to the purchase of
CLAIMANT. However, itis possible that something may arisein the due diligence that will either
delay or terminate the potential sale (P.O. No. 3 at 42). Any delay would possbly extend the sale
past the 45 days within which the tribunal must make its award. Asthere are no guarantees to the
dateof CLAIMANT spurchase, if any, and no demonstrated meansto pay creditors promptly either
now or in the near future, the Tribunal should require CLAIMANT to post security for the costs of
RESPONDENT in the event that RESPONDENT prevails.

57. Finally, CLAIMANT has alleged that it should not pay security because its financia
difficulties were “caused by RESPONDENT itself” (C.B. at 90). CLAIMANT fails to carry the
burden of proof that RESPONDENT did not properly fulfill its contract with CLAIMANT (C.B. at
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4etseq.). CLAIMANT alsofailsto provethat RESPONDENT wasthe sole, or even primary, result
of its troubles. The re-packaging of bulk commodities has been a small part of CLAIMANT’s
business(S.C. at 1). Itishighly unlikely, taking into account CLAIMANT’ s annual sales of US$8
million to 10 million (P.O. No. 3 at 44) that RESPONDENT, and not another party or parties, was
the actual cause of CLAIMANT’ s severefinancial difficulty. Regardiess, CLAIMANT hasfailed

to prove otherwise.

58. In case of any doubt as to the financial status of CLAIMANT, the Tribunal may order the
productionof CLAIMANT’ sfinancial documentsunder SIAC Rule25(h). Ininterest of fairnessand
expediency, RESPONDENT has offered to review itsrequest for security for costsif CLAIMANT
wereto providerecent financial records(Letter of Fasttrack of 1 September 2003). CLAIMANT has
called this suggestion “outrageous’ and has refused to produce the documentation (Letter of
Langweiler of 9 September 2003). The Tribunal may issue arevocable procedural order for security
for costs at present (Marchac at 130) and after issuing such an order it may, if it feels it necessary,
order the production of the requested financial documents and review its judgment based on those
documents. If the CLAIMANT failsto produce the documents, the Tribunal may draw an adverse

inference against them (Karrer/Desax at 37).

II. RESPONDENT did not assume any risk to recoverability dueto CLAIMANT’s

financial difficulty.
59.  Though CLAIMANT has not done so, CLAIMANT may not argue that CLAIMANT’s
financia difficulty was foreseeable by RESPONDENT. CLAIMANT was not near insolvency at
thetime of the arbitration agreement, therefore RESPONDENT cannot be said to have assumed any
risk of recoverability of an arbitral award (Karrer/Desax at 35). No financial information about
CLAIMANT was publicly available at the time of the arbitration agreement (P.O. No. 3 at 43).
Furthermore, the reports concerning CLAIMANT’s inability to pay creditors report that such
problems appeared after the arbitration agreement had been made (P.O. No. 3 at 43). That
RESPONDENT entered into a contract with CLAIMANT is in itself indicative of the perceived
healthy financial position of CLAIMANT at the time of the contract (Sandrock at 24 et seq.).
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60. Finally, that CLAIMANT agreed to institutional rulesthat include an express power to order
security for costsistelling of the unforeseeability of financial troubles (Sandrock at 24). If at the
time of the agreement CLAIMANT had trouble paying creditors or had they foreseen that such a
situation could result from adisputewith RESPONDENT, CLAIMANT would have exercised their
autonomy and not agreed to SIAC Rule 27.3. Asthereisno provision of the UNCITRAL ML that
makes security for costs mandatory, CLAIMANT had completefreedom to exercisethat autonomy.

1. CLAIMANT’s financial difficulty presents an enforceability issue that

RESPONDENT could not have reasonably for eseen.
61. Courts in Equatoriana have not been rigorous in their enforcement of foreign awards and
havegenerally found meansto avoid enforcing awards against firmsfrom Equatorianawhenthefirm
isinfinancial difficulties (Letter of Fasttrack of 1 September 2003). Respondent has submitted an
accuratereport in regard to the problems surrounding enforcement of arbitral awardsin Equatoriana
(P.O. No. 3at 46). CLAIMANT argues that a“mere report does not provide the necessary prima
facieevidence” (C.B. at 80). The case cited by CLAIMANT held that a single Turkish Court of
Appeals decision and a case study by a single person released the following day were insufficient
to show the possibility of enforcement in Turkey as “less than slim” (Interim award in ICC No.
8786, 1996). The case was easily distinguishable because the basis of the court’s decision was
completdy inapplicable in the arbitration. By contrast, the report provided by RESPONDENT in
the present arbitration isfrom aprofessional association concerning multiple awards madewhenthe
claimants were in situation similar to that of the present CLAIMANT (Letter of Fasttrack of 1
September 2003). The case used by CLAIMANT should not be regarded as authority pertinent to

the current threet to legal enforcement.

62.  Atthetimeof the arbitration agreement, CLAIMANT wasaresident of a country that isa
signatory to the NY Convention and thus it cannot be said that RESPONDENT assumed any risk
of non-enforceability of the award. Although itis accurate that when parties enter into agreements
they are able to estimate all risks inherent in the agreement (C.B. at 81), such ability only extends
asfar asthe factual situation at the time the agreement was signed (ICC Award No. 7047, 1997).
ItisCLAIMANT’ schanged financial situation and the haling of RESPONDENT into court that have
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necessitated a new appraisal of thelegal situation in light of afinancial crisisthat RESPONDENT

could not have reasonably foreseen.

D. Given the present dtuation it is highly unfair for arbitration to proceed without the

assurance of financial compensation given by an order for security.

I. TheTribuna must respect the policies of international commercial arbitration.
63. A maor purpose of international commercial arbitration is to make the prevailing party in
arbitration whole (Rubinsat 312). If the Tribunal wereto ultimately find for RESPONDENT in the
present arbitration, RESPONDENT would be entitled to reasonablelegal feesand costsunder SIAC
Rule 30.3. RESPONDENT has an interest that its fees incurred will be recoverable
(Lew/Mistdig/Kroll at 23-52; C.B. at 72). Without an order for security for costs, such
recoverability is not certain (see supra at 53-57;Karrer/Desax at 340; Redfern/Hunter at 7-30). It
isthusjustified for the Tribund to grant RESPONDENT aprocedural order for security for its costs
(Sandrock at 24). It is quite possible given the present factual stuation that CLAIMANT could
frustratethe Tribunal’ saward not deliberately but asaresult of their increasingly inaccessible funds

or by way of the practice of the Equatorianian courts.

64.  Theequal treatment of parties, asrequired by Art. 18 UNCITRAL ML, isanother corepolicy
of arbitration (Holtzmann/Neuhaus at 550; C.B. at 73). Article 18 is a mandatory provision from
which the Tribunal cannot derogate (see supra at 47). An order of security in this arbitration will
ensure equal treatment of the parties. Article 18 is not intended to protect a party from its own
failures or strategic choices (CLOUT Case No. 391). CLAIMANT agreed to arbitration under the
SIAC Rules and was aware of SIAC Rule 27.3 when it chose to bring the clam against
RESPONDENT. It cannot now usetheforce of Article 18to escapeajudified request for security.
CLAIMANT would not have cast the burden of aclaim on RESPONDENT if it were not thought
that RESPONDENT had sufficient funds to pay an award. RESPONDENT, on the other hand, no
longer has such assurance (see supra at 53-58, 61-62). Therefore, to guarantee equal treatment,
RESPONDENT is entitled to an order of security.
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II. Because CLAIMANT failstocarryitslegal burden, theorder for security for costs
should be made.
65. CLAIMANT has the burden of showing that an order for security of costs would in effect
deny them theright of accessto arbitration for reasons not attributable to them and that the making
of such an order would be highly unfair to CLAIMANT (see supra at 52; ICC No. 10032,
9 November 1999). CLAIMANT hasfailed to carry this burden.

66.  Astothequestion of financial burden (C.B. at 72, 74, 92), CLAIMANT hashad ampletime
to prepare themsdvesfinancially for the costs of arbitration. RESPONDENT’ srequest for $20,000
in security (Letter of Fasttrack of 1 September 2003) is reasonabl e considering this amount isonly
aportion of the actual costsin defending itself againgt this claim. It has previously been established
that security for costs equivalent to US$21,078 may be reasonable against a party even when that
party isin bankruptcy proceedings (ZCC Award No. 415, 20 November 2001). CLAIMANT, having
agreedto the SIA C Rules, was given notice of thefinancial risks of the arbitration (Sandrock at 25).
CLAIMANT has also had one year to prepare for these costs since it filed its Notice of Arbitration
(Letter of Langweiler of 10 February 2003). While CLAIMANT would be burdened by an order

for security, this burden would neither be unfair nor unexpected.

67. CLAIMANT is concerned about the embarrassment of an order of security (C.B. at 72).
While it is public knowledge that CLAIMANT hasfinancid difficulty (see supra at 53), an order
for security for costs need not further embarrass CLAIMANT. CLAIMANT would not berequired
to pay security for costs by bank guarantee. SIAC Rule 27.3 allows for more confidential means of
payment and RESPONDENT has already agreed to payment by cash to beplaced in escrow with the
Tribunal (Letter of Langweiler of 1 September 2003).

68. Finally, CLAIMANT sdlegesabuse of the arbitral processby RESPONDENT (C.B. at 91,
93, 94). RESPONDENT isusing neither the security for costs nor the request for confidentiality as
an offensive weapon. RESPONDENT’ srequest for security isreasonable (see supra at 66) and its
reguest for confidentiality justified (seeinfraat 82-84). CLAIMANT basestheir allegation of abuse
solely on the fact that RESPONDENT was late in payment of theregistration feeto SIAC (C.B. at
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93). Under SIAC Rule 34.1, CLAIMANT has waived the right to object to this late payment.
Furthermore, CLAIMANT omitstwo key points. First, CLAIMANT wasalso |ate with payment of
theregistration fee (Letter of Langweiler of 5 March 2003). Second, all correspondencefrom SIAC
to RESPONDENT was addressed to both “Managing Director” and “ General Counsel” (Letters of
SAC of 24 February, 6 March, 13 March, 20 March 2003). This confusion as to recipient
understandably delayed both payment and retention of counsel.

69. AsCLAIMANT hasfailed to show that an order for security for costs would deny them the
right of access to arbitration due to no fault of their own and that such an order would be highly
unfair, RESPONDENT’ s request for security for costs in the amount of US $20,000 should be
granted.

§6
CLAIMANT isprohibited from disclosing information to Equatoriana Investors

70.  CLAIMANT hasaduty of confidentiality under SIAC Rule 34.6. The Tribunal may order
CLAIMANT to respect this duty under SIAC Rule 25(j). RESPONDENT bases its request for an
order of confidentiality onitsinterest in preventing the significant financial harm that will befall it
if CLAIMANT ispermitted to violate its duty and disclose confidential information to Equatoriana

Investors.

A. CLAIMANT has no duty to disclose under Equatorianian law therefore Rule 34.6(d)
forbids CLAIMANT from doing so.

71.  CLAIMANT alleges that it is bound by the law of Equatoriana to disclose information
regarding the arbitration and thus disc osure isin accordance with SIAC Rule 34.6(d) (C.B. at 95 et
seq.). SIACRule34.6(d) providesthat all mattersrel ated to the proceedings, including theexistence
of the proceedings, shall betreated as confidential at all times except when the other party consents
or aparty must comply with aprovision of the law of any State which isbinding on the party making
the disclosure. CLAIMANT accurately states the legal situation in Equatoriana (Letter of
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Langweiler of 24 September 2003; P.O. No. 3 at 38). However, this legal situation does not fall
within the allowance for disclosure provided by SIAC Rule 34.6(d).

72. Limitationson confidentiality may beimposedto providefor disclosurein statutorily defined
cases or on an order from a competent authority (Smit, Confidentiality at 234; Confidentiality in
Arbitration at 339). SIAC Rule 34.6(d) embodies the acknowledgement of this principle. In this
case, however, the duty alleged by CLAIMANT isfounded neither on astatutory provision nor an
order from acompetent authority but rather on distinguishabl e, and thus non-binding, court decisions
(P.O. No. 3 at 38).

73.  CLAIMANT basesits duty to disclose on the premise that Equatoriana has a common law
sysem (C.B. at 97). In acommon law system, the doctrine of precedent holdsthat in someway a
judge is bound by a higher court’s previous decisions (Cross at 5). However, for the doctrine of
precedent to bind alater court, the case before the court must not be distinguishable from the earlier
case by having materially different facts so asto fal within different areas of law (Cross at 42-43).
The present situation woul d not be bound by the doctrine of precedent as, dueitsbasisin arbitration,
an element not present in the prior decisions of the Equatorianian Supreme Court, it is materialy
different fromthosedecisions (P.O. No. 3at 38). Furthermore, CLAIMANT’ srelianceon precedent
isfurther invalidated by the law it cites, in which “each case must be considered individually as to
whether the mattersin question ‘ materially affect’ thefinancial or business situation of the firm to
be purchased” (P.O. No. 3 at 38). This militates for distinguishing the present case as this
requirement recognizes the fundamental factual differencesthat exist from caseto case. Therefore
since the decisions handed down by the Equatorianian Supreme Court are not binding upon
CLAIMANT as required by SIAC Rule 34.6(d), they cannot be said to require disclosure in this

arbitration.

74.  Absent astatutory provision requiringdisclosureof CLAIMANT, thereisno law withwhich
CLAIMANT must comply. As being “in compliance” is a material requirement of SIAC Rule
34.6(d), CLAIMANT cannot justify disclosureunder that rule. Nor may CLAIMANT discloseunder
either the letter or spirit of any other Rule 34.6 exception (C.B. at 100-104; P.O. No. 3 at 38).
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CLAIMANT’ sattempt to justify itsdisclosure by way of “customary obligation” under 34.6(¢e) (C.B.
at 101-102) should thus be disregarded. The Tribunal should recognize that CLAIMANT is not
compelled by a duty to disclose either under Equatorianian statutory law or common law and thus
Rule 34.6(d) does not permit CLAIMANT’ sdesired disclosure.

B. Additionally, the binding duty of confidentiality in Rule 34.6 is in accordance with the
principlesof international commerdcial arbitration.

75. CLAIMANT argues that it is not bound by any duty to confidentidity (C.B. at 107-115).
However, confidentiality has long been recognized as afundamental characteristic of international
commercia arbitration (Redfern/Hunter at 1-43; Brown at 973) and the extent of confidentiality will
depend on the applicable rules (Lew at 22). In the present arbitration, SIAC Rule 34.6 is the
applicablerule (see supra at 46). The obligation of confidentiality provided forin SIAC Rule 34.6

accords with the principles of international commercial arbitration.

76.  Those cases from which CLAIMANT seeks to draw support (C.B. at 108-115) and others
all either recognize: 1) an obligation of confidentiality where there are institutional rules on point
(Bulgarian Foreign Trade Bank v. A.l. Trade Finance Inc., Sweden; Esso v. Plowman, Australia;
USv. Panhandle Eastern, USA, City of Moscow v. Bankers Trust Co., England), or 2) an implied
confidentiality attached to arbitration agreements as matter of law (Ali Shipping Corp. v. Shipyard
‘Trogir’, England); Hassneh Insurance Co. v. Mew, England; Dolling-Baker v. Merrett, Canada).
Courts, however, find there to be narrow exceptions to the obligation of confidentiality such as
consent of the other party, a statutory duty to disclose, or when enforcing an award beforeajudicial
authority (Redfern/Hunter at 1-43). The principles recognized in these cases arereflected in SIAC
Rule 34.6 and in Article 30.1 of the LCIA Rules, upon which the SIAC Rules are, in part, based
(Introduction to the S AC Rules).

77.  CLAIMANT is the party attempting disclosure and the burden of proof necessary to
overcome any ingtitutional rule binding it to confidentiality ison CLAIMANT. CLAIMANT fails
to carry thisburden, asit shows neither consent by RESPONDENT nor a statutory duty with which
it must comply (see supra at 71-76). The Tribunal should find that CLAIMANT is bound to an
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obligation of confidentiality under SIAC Rule 34.6 and this obligation accords with international

commercia arbitration.

§7

The Tribunal hasthe power to order confidentiality and should do so

A. The Tribunal hasthe power to order confidentiality under SIAC Rule 25(j).

78. Contraryto CLAIMANT sassertion (C.B. at 121), an order of confidentidity fallswithinthe
scope of an interim measure (Brown at 1023; Lew at 31; Wagoner at 69; Holtzmann/Neuhaus at
531) and would not fail to be provisonal (seeinfra at 80). If the Tribunal were to decide that an
order of confidentiality is not an interim measure, the applicable rules are then silent on the issue.
However the parties would not, as CLAIMANT argues, be forced to go to a Danubian court (C.B.
at 126). By virtueof the parties’ choice of the SIAC Rules under UNCITRAL ML Art. 19(1) (see
supra at 46), the arbitrators have the power to gap-fill and determine the procedure to ensure
adherence to SIAC Rule 34.6 (Holtzmann/Neuhaus at 565).

79.  Under SIAC Rule 25, and by CLAIMANT’ s own admission, the Tribuna has the power to
issueprocedural orders(C.B. at 120). Withinthat power toissue procedura orders, SIACRule25(j)
expressly authorizes the tribunal to “make orders or give directions to any party for an interim
injunction or any other interim measure.” Theissuance of an interim measure asaprocedural order,
differing from an interim award due to the latter’s binding nature, also finds support in other
ingtitutional rules (ICC RulesArt.23(1); UNCITRAL RulesArt.26; LCIA Art. 25.1; see Weigand for

commentary on the above rules).

80.  Anorder of confidentiality would not, as CLAIMANT argues, be effectively final (C.B. at
122). Despite CLAIMANT’s assertion that ‘the due diligence investigation will most likely be
finished before the arbitration proceedings are concluded” (C.B. at 122), the record as cited by
CLAIMANT only discusses the timing of the purchase in relation to the final award (Letter of
Langweiler of 9 September 2003). In any event, and asCLAIMANT itself recognizes(C.B. at 146),

the Tribunal may rescind the order at any time. Any such order would not be an award under Art.
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31 of the ML (Berger at 8-27) and since it is not binding on the merits, it may aso be questioned
even after the final award has been made (Redfern/Hunter, 8-07).

8l. While CLAIMANT maintains that an order of confidentiality by the Tribunal must be
associated with the subject-matter of the dispute (C.B. at 123), thiswould only if the order is made
as an interim award (Redfern-Hunter at 7-33) or if it is made under UNCITRAL ML Article 17
(Holtzmann/Neuhaus at 532). The interim measure of confidentiality would not be an award, but
aprocedural order (seesupraat 79) and ML Art. 17, governinginterim measures, isnon-mandatory
and thus does not apply to thisarbitration (see supra at 47). Evenif the Tribunal wasto decidethat,
contrary to the parties’ intentions, ML Art. 17 applies to this arbitration, the Tribunal still has the
power to order confidentiality. ML Article 17 requiresthat an interim measure must be “in respect
of the subject-matter of the dispute.” The UNCITRAL Working Group on Arbitration has
recommended the deletion of this phrase after the Secretariat noted this phrase is “generally not
understood as restricting the power of the tribunal to order any type of interim measure it deems
appropriate” (Secretariat Noteat 41; Fry at 157). Evenif the Tribunal wereto find the commentary
from the Secretariat irrelevant, an order of confidentiality in this case would be associated with the
subject-matter of the dispute. CLAIMANT intends to discloseto Equatoriana Investorsthe details
of the arbitration (Letter of Fasttrack of 17 September 2003). Any details of the arbitration
necessarily entail mattersthat are “in respect of the subject-matter of the dispute.” Therefore, Art.
17, while not applicable, would not stand as a limitation on the power of the Tribunal to order the

interim measure of confidentidity.

B. Only an order of confidentiality will prevent significant harm to RESPONDENT.

82.  Anydisclosure of information in relation to this arbitral proceeding would have significant
harm to RESPONDENT. In this arbitration there are claims of lack of good faith, poor quality of
goodsand misrepresentation (C.B. at 4, et seq.). Confidentiality ismeant to protect such claimsfrom
becoming public (Redfern/Hunter at 1-43) and CLAIMANT intends to disclose both the existence
of the arbitration and the details of the arbitration (Letter of Fasttrack of 17 September 2003). In
such an event, the fina award, even if in RESPONDENT’ s favor, will have no impact in the court
of public opinion. Once the reputation of RESPONDENT isinitially tarnished, its reputation and
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subsequently its business opportunities will be irrevocably damaged.

83. Equatoriana Investors is one of the largest financial firms in Equatoriana (Letter of
Langweiler of 9 September 2003). Assuch, itislikely that RESPONDENT’ s business prospectsin
Equatorianawould suffer even if Equatoriana lnvestors had aduty to keep theinformation given to
it by CLAIMANT confidentid. This, however, is not the case. Whatever information is givento
Equatorianalnvestors will be ableto be disclosed by them to others. Even if Equatorianalnvestors
has a duty of non-disclosure to CLAIMANT (C.B. at 131), it would have no such duty to
RESPONDENT (P.O. No. 3 at 39; Paulsson/Rawding at B3). Nor could the Tribunal extend its
order of confidentiality to Equatoriana Investors as a third-party (Redfern/Hunter at 7-33;
Weigand/Buhler/Jarvinat Art.23, 24). Thus, any information given by CLAIMANT to Equatoriana
Investors would effectively be in the public domain.

84. On the other hand, the Tribunal would not inflict any new harm on CLAIMANT by ordering
itto abide by SIAC Rule 34.6. CLAIMANT argues an order would forceit to break Equatorianian
law (C.B. at 129). Thisis not the case since they have no duty to disclose (see supra at 71-74).
While CLAIMANT holds that an order of confidentiality endangers the purchase of CLAIMANT
(C.B. at 130), the Tribunal cannot be held responsible for this even if it were true. CLAIMANT
voluntarily agreed to arbitration under the SIAC Rules (see supra at 46) and it cannot fault the
Tribunal for fairly enforcing those rules. Furthermore, neither CLAIMANT’ s poor reputation nor
its financial difficulties have been proven to be attributable to RESPONDENT (see supra at 57).
The Tribunal should not let CLAIMANT blame the Tribuna or RESPONDENT for the

conseguences of itsown actionsand should thus order confidentiality.

§8

If CLAIMANT violates an order of confidentiality it will be subject to consequences

A. If CLAIMANT wereto violatethe order of confidentiality, the Tribunal could treat the
violation as a breach of contract and act accordingly.

85.  Arbitration agreements have a contractual nature by virtue of the agreement of the parties
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(Lew/Mistdig/Krall at 6-2). By agreement to the SIAC Rules, the partieshave alegally enforceable
duty of confidentiality inthisarbitration (seesupraat 76). Therefore, non-compliancewith anorder
from the Tribunal could lead to an action for breach of the parties’ arbitration agreement (Redfern
at 81; Baldwin at 458; Brown at 1023) including avoidance of the arbitration agreement or an award
of damages (Smit, Breach at 581).

86.  The Tribunal has the power to declare an arbitration agreement avoided under SIAC Rule
17.2, which grants the Tribunal wide discretion to ensure the just and final determination of the
dispute. While the publication of an award might not, by itself, be a breach of a confidentidity
obligation (Bulgarian Foreign Trade Bank v. A.l. Trade Finance Inc., Swveden), a breach of
confidentiality that does substantiad harm to the party supporting confidentiality would warrant
avoidance of the arbitration agreement (Smit, Breach at 582). Upon such avoidance, CLAIMANT
would be barred from bringing any subsequent claims in domestic courts under the doctrine of res
judicata (Redfern/Hunter at 8-66). CLAIMANT’s breach, having brought about the avoidance
would, as a matter of public policy, bar him from his shot at a second chance. A breach of
confidentiality asproposed by CLAIMANT would cause RESPONDENT harm amountingtoalevel
warranting avoidance (seesupraat 82-84) and the Tribunal should not hesitatein such aneventudity

to exercise their power to avoid the agreement.

87.  Whileviolation of an order of confidentiality would injure RESPONDENT’s reputation as
well as its stream of income, such injury is calculable and would be compensable by monetary
damages(Brown at 1016). Sinceany disclosureby CLAIMANT, regardless of its substance, would
be improper and damage RESPONDENT' s interest in maintaining confidentiality, imposition of
damages would be proper (Smit, Breach at 582).

B. Alternatively, the Tribunal could draw any negative inferences asit seesfit.

88.  TheTribunal is entitled to draw adverse conclusions from a party’ s non-compliance in its
decision on costs(Berger-UTCA at 29; Lew/Mistelis/Kradll at 23-83; Wagoner at 69). CLAIMANT
arguesthat despite the weight of authority, the Tribunal may not draw negativeinferences (C.B. at
138). Itissufficient that CLAIMANT, by violating an order of confidentiality, would exhibit bad

34



faith and the need to refer the matter back to the Tribunal would delay the proceedings. Such a
delayingactionwouldby CLAIMANT’ sown admission, beindicativeof CLAIMANT’ sattitudeand
reflect in the allocation of costs by the Tribunal (Lew/Mistelis/Kroll at 24-82; C.B. at 139).

Conclusion

We hereby respectfully make the above submissions on behalf of our client, Medi-Machines, S.A.
For the reasons stated in this Memorandum, we request the Arbitral Tribunal hold that:

. The CISG governs the contract between CLAIMANT and RESPONDENT [8 1].

. RESPONDENT did not breach the contract [§ 2].

. CLAIMANT unlawfully avoided the contract [§ 3].

. The applicability of the UNCITRAL ML islimited to its mandatory provisions [§ 4].

. Anorder for security for costs must be granted to ensureequd treatment of the parties[8 5].

. CLAIMANT is prohibited from disclosing information to Equatoriana lnvestors [§ 6].

. The Tribunal has the power to order confidentiality and should do so [§ 7].

. If CLAIMANT violates an order of confidentiality it will be subject to consequences |8 §].
Kerry Sheehan James Stockstill

Pittsburgh, 6 February 2004
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