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STATEMENT OF FACTS
01
1999

September

TAILTWIST Corp. (hereafter: TAILTWIST) signed the sales contract
with West Equtoriania Bobbins S.A. (hereafter: RESPONDENT). It
contained the purchase of „Spin-a-Whizz“ equipment, installation and setting
to work on site and a special introductory training for RESPONDENT`s
personnel for three weeks. The price of $9,300,00 was to be paid in five
separate installments. 20% with order, 20% on completion of tests at work,
25% on delivery on site, 25% on completion of commissioning on site, the
balance of 10% after three months satisfactory performance.

29 March 2000

TAILTWIST assigned to Futura INVESTMENT Bank (hereafter:
CLAIMANT) the right to receive the remaining two payments.

05 April 2000

Notice of Assignment, containing essential information written in German.
The attached payment order included a change in the country to which
RESPONDENT had to make the further payments.

10 April 2000

Notice of Assignment received by RESPONDENT.

15 April 2000

Vice-President of RESPONDENT (hereafter: Mr. Black) send a fax to
CLAIMANT asking for nature of document.

18 April 2000

Installation of equipment at RESPONDENT’s site is completed.
RESPONDENT’s consultant certified that equipment had been installed
and that the commissioning tests had been completed.

19 April 2000
(morning)

Reply of CLAIMANT, via fax and mail, stating that the earlier
communication was a notice of assignment of the right of payment from
TAILTWIST to CLAIMANT. English translation of notice of assignment
was attached.

19 April 2000
(early afternoon)

Accounting department of RESPONDENT send requisite payment order to
the Equatoriana Commercial Bank directing payment of §2,325,00 to
TAILTWIST.

19 April 2000
(late afternoon)

Mr. Black sends memorandum to accounting department in order to stop
any further payments to TAILTWIST until further notice.

20 April 2000

TAILTWIST enters insolvency proceedings and orders two of the training
personnel to return immediately.

10 May 2000

The remaining personnel of TAILTWIST leaves RESPONDENT’s site.

13 June 2000

Insolvency administrator recommends to terminate all further business
activities of TAILTWIST.

16 June 2000

Court accepts recommendation.

05 July 2000

Formal invalidity of payment instruction was rectified by CLAIMANT.

10 January 2001

RESPONDENT declares 10% reduction of price in letter to insolvency
administrator because the delivered equipment is not working properly.

2

APPLICABLE LAW

Since CLAIMANT and RESPONDENT have provided for arbitration under the American Arbitration
Association1, the arbitral proceedings will be governed by the UNCITRAL Model Law on International
Commercial Arbitration and the American Arbitration Association International Arbitration
Rules.2

Furthermore the Convention on the Recognition and Enforcement of Foreign Arbitral Awards of
1958 applies to the present arbitration, since it was adopted by all parties.3

The United Nations Convention on Contracts for the International Sale of Goods of 11 April
1980 (CISG) is the law applicable to the contract by virtue of the parties` agreement.4 For all questions
not governed by the CISG the contract is subject to the law of Oceania.

To issues regarding the assignment of the contractual right to payment the Draft Convention on the
Assignment of Receivables in International Trade is applicable.

INTRODUCTION
CLAIMANT submits the following legal positions and respectfully requests the tribunal to decide
accordingly: The Tribunal has jurisdiction to hear the claim brought against RESPONDENT [First Issue ].
TAILTWIST effectively assigned the right to payment of the remaining two installments ($3,255,000) to
CLAIMANT. The latter is therefore entitled to demand payment of the fourth installment at an amount of
$2,325,000 [Second Issue ], as well as payment of the fifth installment at an amount of $930,000 [Third
Issue ]. Furthermore, RESPONDENT is obliged to pay interest on the above claims [Fourth Issue ].
CLAIMANT requests the Tribunal to order RESPONDENT to bear the costs of arbitration according to
Art. 31 of the AAA Rules [Fifth Issue].
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FIRST ISSUE : THE ARBITRAL TRIBUNAL HAS JURISDICTION
The Tribunal has jurisdiction to hear this dispute. A valid arbitration agreement in the sense of Art. 7(1), (2)
ML exists between CLAIMANT and RESPONDENT. The validity of the arbitration clause in the original
contract between TAILTWIST Corp. and RESPONDENT is uncontested. The arbitration agreement is in
writing5 and fulfills the requirements of Art. 7 ML. TAILTWIST effectively assigned the right to payment
of the remaining two installments ($ 3,255,000) under the contract with RESPONDENT to CLAIMANT.
In its Statement of Defense, RESPONDENT has explicitly recognized that this assignment was effective.6
According to the provisions governing jurisdiction of the Tribunal, the arbitration agreement concluded for
this claim is transferred as well [A]. There are no special circumstances which might justify an exception
from the principle of automatic transfer in the case at hand [B].

A. The provisions governing jurisdiction of the Tribunal provide for an automatic transfer of
the arbitration agreement
Under the rules applicable to jurisdiction of the tribunal the assignment of the claims leads to an automatic
transfer of the arbitration agreement. That is so irrespective of whether the Tribunal determines its
jurisdiction on the basis of specific rules of international arbitration or, in line with the more traditional view,
on the basis of the law of the place of arbitration. International arbitration practice [I] as well as the
UNCITRAL Model Law applicable in Danubia [II] provide for an automatic transfer of the arbitration
agreement.

I. Automatic transfer of the arbitration agreement as a general principle of international
arbitration law
There is a growing tendency in international arbitration to submit the validity of arbitration agreements to
their own specific rules without reference to a conflict-of-law system or a designated substantive law.7
One such specific rule governing arbitration clauses is the general principle of automatic transfer which is
well recognized in both civil and common law countries.
The French Court de Cassation8, for example, held in a recent decision in clear terms that “the
international arbitration agreement, the validity of which is based exclusively on the will of the parties, is

5

Claimant´s Exhibit No.1.
Statement of defense, para. 4.
7
SA Burkinabe des ciments et matériaux v. société des ciments d’Abidjan, CA Paris 1re Ch.C., Rev. Arb. 2001, 165
(168) ; Fouchard/Gaillard/Goldman, at paras. 435 et seq.
8
Banque Worms v. Bellot , Cass. 1e Ch. C., 05.01.1999, No. S. 96-20.202, Rev. Arb. 2000, 85 (86): « la clause d’arbitrage
international, valable par le seul effet de la volonté des contractants, est transmise au cessionnaire avec la créance,
telle que celle-ci existe dans les rapports entre le cedent et le débiteur cédé », partially translated in:
6

4
assigned together with the rights [to which it relates], in the same shape and form as those rights existed
between the assignor and the original co-contractor”. The District Court of New York went even further
and stressed that it is a “basic principle in case law” that “an assignee (…) is bound by the remedial
provisions bargained for between the original parties to the contract”.9 These decisions exemplify the legal
position held in most common law and civil law countries which also follow the rule of automatic transfer
such as France10, Switzerland11, Germany12, Sweden13, England14 and the USA 15, just to mention a few.
The main arguments for this rule become particularly evident in the Court decisions C.C.C. Filmkunst16
and Hosiery Mfg. Corp. v. Goldston.17
In C.C.C. Filmkunst18, the Paris Court of Appeals justifies the automatic transfer with the economic
value of the arbitration clause. It held that the initial signatory of an arbitration agreement was bound by
that agreement towards the assignee of film exploitation rights created by the contract containing the
arbitration clause. The Court held that the assignment “necessarily implies that the assignor transfers the
benefit of the arbitration clause – which forms part of the economics [of the] contract – to the assignee”.19
The argument is cogent, since both the assignee and the initial party generally have an economic interest in
arbitration. For both parties arbitration has clear advantages over litigation in national courts.20 Arbitration
employs expertise, encourages settlement, expedites discovery and trial, and reduces the enormous costs
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and burdens of judicial litigation. 21 The neutrality of the arbitral tribunal ensures a procedure that is mutually
acceptable. Due to the 1958 New York Convention enforcement of arbitral awards is facilitated. 22
For these main reasons, an arbitration agreement has a specific economic value which both parties benefit
from. In order to preserve the economic balance of the two contracts the assignor concluded, the assignee
as well as the initial copartner must be able to invoke the arbitration agreement.
In Hosiery Mfg. Corp. v. Goldston23, this point is further emphasized by the statement that neither party
is allowed to deprive the other of the advantages of arbitration. The Court of Appeals of New York
referred the assignee to arbitration because ”arbitration contracts would be of no value if either party
thereto could escape the effect of such a clause by assigning a claim subject to arbitration between the
original parties to a third party”.24
This consideration acknowledges in particular the parties’ expectations. If one of the original parties
assigns its rights out of the contract to a third party and the arbitration clause is not automatically
transferred, arbitration contracts would become subject to one party’s arbitrary decision. Parties
concluding arbitration agreements rely upon the exclusion of litigation. The option for arbitration was
incorporated into a legal agreement which must be binding. Being able to easily escape this agreement by
assigning rights to another party would contravene its legal validity. As a consequence, there is the general
rule in international arbitration that arbitration agreements automatically follow the assigned right.

II. The principle of automatic transfer underlies the Receivables Convention
The application of the Model Law does not lead to a different conclusion. According to the more traditional
view that the law of the place of arbitration is relevant, the Model Law as part of the Danubian Law25 is
applicable. The ML itself does not contain any substantive provisions dealing with assignment.
It can however be deduced from Art. 34 (2) (a) (i) ML that all issues related to the validity, e.g. the
conclusion and the assignment, of the arbitration clause are governed by the law to which the parties have
subjected the arbitration agreement.26 This choice-of-law-rule is also applicable to the transfer of the
arbitration clause. The assignment of the clause is a question of its validity between RESPONDENT and
CLAIMANT. In the original contract RESPONDENT and TAILTWIST have not explicitly stipulated a
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law to govern the validity of the arbitration clause so that Oceanian Law in the form of the Receivables
Convention applies.
The principle of automatic transfer, though not explicitly regulated, underlies the Receivables
Convention. It is particularly expressed in Art. 10 (1) and Art. 15 (1) Receivables Convention.
Art. 10 (1) Receivables Convention regulates the automatic transfer of security rights attached to the
claim: ”A personal or property right securing payment of the assigned receivable is transferred to the
assignee without a new act of transfer”. This provision is based on the well established doctrine of
automatic transfer of accessory rights attached to the assigned right.27 The automatic transfer of accessory
rights has been developed in the jus commune originating in Roman Law. According to this doctrine, the
contractual right is assigned together “with all rights and advantages”.28 This principle aims at granting the
assignee the same legal position that the assignor had before. That means, for example, that a third
person’s guarantee for payment in favor of the assignor is automatically transferred to the assignee.
The principle behind Art. 10 (1) Receivables Convention is applicable to arbitration agreements as well.
Both courts and legal commentators of civil law countries regard the arbitration agreement as an accessory
right which attaches to the contractual right29. The German Bundesgerichtshof (Federal Supreme Court),
for example, describes the arbitration agreement as a “quality of the assigned right”.30 As established
above, the agreement on arbitration has an economic value which is directly linked to the assigned right.31
Thus the right to arbitrate accessorily follows the contractual right. Its sole purpose is to resolve disputes
arising from this particular contract.32
The doctrine of severability does not lead to a different conclusion. According to this doctrine the main
contract and the arbitration clause are treated as separate contracts in order to sustain the tribunal’s
jurisdiction in cases of invalidity or avoidance of the contract containing the arbitration agreement.33 This
separation, however, does not prevent the arbitration clause from being an accessory right transferred
without a new act of assignment. The security rights the transfer of which is explicitly provided for in Art.
10 (1) Receivables Convention are also embodied in an dependent contracts.
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Art. 15 Receivables Convention aims at protecting the debtor’s previous legal position. Pursuant to
paragraph (1) ” an assignment does not, without the consent of the debtor, affect the rights and obligations
of the debtor (...)”. Since neither rights nor obligations are interfered with, its legal position is kept
unchanged. Consequently, the debtor does not benefit from the assignment nor does he suffer any
disadvantages. If, however, the arbitration agreement did not follow the assigned claim, the debtor could
escape illegitimately his obligation to arbitrate. Allowing him to choose between litigation and arbitration
would enhance his rights and concurrently diminish his obligations. This would contradict the concept of the
Receivables Convention that the balance of rights and obligations shall not be changed by an assignment.
Being bound to the arbitration agreement neither deprives RESPONDENT of its right to arbitrate nor does
it give RESPONDENT the possibility to evade this contract. This is the result intended by Art. 15 (1)
Receivables Convention.

B. No special circumstances justify an exception from the general principle of automatic
transfer
In the case at hand, there is no reason to deviate from the general principle of automatic transfer. An
exception from the general principle of automatic transfer can only be made under special circumstances,
where the parties have explicitly or implicitly excluded the assignability of the arbitration agreement.34
The original parties did not explicitly exclude the assignability of the arbitration agreement [I]. There exist
no actual circumstances outside the clause which would create a personal relationship either [II]. Finally,
the change of the party does not have any negative effect on RESPONDENT from an objective point of
view [III].

I. Assignment of the arbitration clause is not explicitly excluded
Since a restriction is exceptional in international business, the arbitration agreement must state explicitly
that successors and assignees are excluded. 35 If the parties wish to restrict the clause, they must clearly
indicate that their agreement is of personal nature and hence shall not be transferred to a third party. That
is even more so in cases, like the one at hand, where parties anticipated an assignment.
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In such cases an unequivocal wording that the claim or arbitration clause are not assignable is required. 36
No such explicit exclusion was inserted in the contract between RESPONDENT and TAILTWIST,
though they anticipated an assignment.37 The mentioning of names just refers these two parties to
arbitration and can by no means restrict the scope of the application.
In so far it is irrelevant that RESPONDENT, as alleged in its Statement of Defense, might have actually
intended to restrict the clause to the original parties. In civil and common law systems as well as in
international and transnational law statements of a party are to be interpreted from the point of view of a
reasonable person in the position of the other party, who has to consider the objective meaning as well as
all the circumstances.38 In light of the circumstances of the case no reasonable person can assume that
assignees should be excluded. The parties specifically negotiated the agreement not to assert defenses
against a future assignee and regulated the legal consequences meticulously. 39 RESPONDENT could
easily foresee that it would have to make payments to a third party and that disputes might arise.
Furthermore, the unspoken intention of one party can only be taken into account if it is shared by the other
party so that there is a ”meeting of minds”.40 It cannot be assumed that TAILTWIST wished to restrict the
scope of application of the clause, since this would contravene its interests. The claim can be assigned
much more easily together with the arbitration clause because of its higher economic value.41 A reasonable
person knowing the customs in international trade would not assume a personal character of an arbitration
agreement just because it contains the parties’ names.

II. Actual circumstances do not suggest a personal relationship
Apart from that, the actual circumstances of the case do not suggest a personal relationship either.
Generally, the arbitration clause by itself does not indicate a personal relationship. 42
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In Shayler v. Woolf 43, the Court of Appeals of England justified the automatic transfer by stating that
“on any ordinary principle it [the arbitration clause] certainly is not a personal covenant”.44 The Court
especially emphasized that the expression “the arbitration clause is a personal covenant” in Cottage Club
Estates v. Woodside Estates Co.45 only referred to the facts of that particular case and “did not intend to
lay down any such general proposition”.46 Lord Greene explicitly stressed that “an arbitration clause is
assignable in its nature”.47
RESPONDENT always agrees on arbitration. 48 This shows that is rather interested in the process than in
the identity of its partner. RESPONDENT therefore cannot argue that it chose to arbitrate with
TAILTWIST because of an alleged personal relationship.
In order to establish that the identity of the other party was the decisive consideration for entering into the
arbitration agreement, the initial party has to set forth that it laid emphasis on the assignor´s good faith and
procedural loyalty. 49 Furthermore, it has to prove that the assignee does not share these qualities.50
RESPONDENT did not argue that TAILTWIST’s integrity was the paramount reason to choose
arbitration and cannot claim that CLAIMANT lacks these qualities. CLAIMANT is experienced in
arbitration as well51, acts in good faith, and most importantly, is able to finance the arbitral procedure.
TAILTWIST, on the other hand, is insolvent and can no longer ensure that arbitration proceedings will run
smoothly. In the end, CLAIMANT is an even arbitration partner than TAILTWIST.

III. Change in party does not have negative effects on RESPONDENT from an objective
point of view
Finally, RESPONDENT is not harmed by an automatic transfer of the arbitration agreement. An
automatic transfer of the arbitration clause generally protects the debtor. Although the obligee has
changed, the debtor is not forced to litigate but can arbitrate the assigned claim as initially intended. It can
still recur to the chosen method of dispute resolution. The debtor is sufficiently protected if he is released
from the duty to arbitrate in cases where the original neutral setup of arbitration conditions is disturbed 52.
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The initial parties did neither choose arbitrators in advance, who used to have a personal or business
relationship with CLAIMANT, nor does CLAIMANT come from the state of the seat of the arbitration
proceedings. The neutral setup of arbitration conditions is not disturbed in any other way either.
RESPONDENT can arbitrate with a solvent party despite TAILTWIST’s insolvency and cannot claim to
be harmed by arbitrating with CLAIMANT.
By referring CLAIMANT to the courts of Equatoriana RESPONDENT tries to escape its own duties in
order to have the advantage of its home courts. Since RESPONDENT was not granted this advantage
before when negotiating the contract with TAILTWIST, it cannot recur to the state courts simply because
the obligee has changed.

SECOND ISSUE: THE

RIGHT OF

CLAIMANT

TO DEMAND PAYMENT OF THE

FOURTH INSTALLMENT
CLAIMANT is entitled to demand payment of the 4th installment at an amount of $2,325,000 originally due
to TAILTWIST under its contract of 1 September 1999 with RESPONDENT. The right to receive this
payments was validly assigned to CLAIMANT by TAILTWIST effective 29 March 2000. 53 This
assignment falls into the scope of the Receivables Convention [A]. RESPONDENT did not obtain a valid
discharge by paying to TAILTWIST [B].

A. The assignment at stake falls into the scope of the Receivables Convention
All effects of the assignment are governed by the Convention on the Assignment of Receivables in
International Trade.
The prerequisites for an assignment of receivables in the sense of Art. 2 (a) Receivables Convention are
fulfilled. The ‘Internationality’ requirement of Art. 1 (1) (a) in conjunction with Art. 3 Receivables
Convention54 is met, as all parties involved are domiciled in different states.55 Furthermore, there is also a
territorial link with a contracting state 56, as Oceania, TAILTWIST´s place of business, is a party to the
Convention. 57
Equatoriana, where RESPONDENT is located, has not ratified the Convention. However, by virtue of a
choice-of-law clause in the contract, the Receivables Convention is also applicable to RESPONDENT in
accordance to its Art. 1 (3). The parties have agreed on Oceanian Law to govern all matters of the
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contract not regulated by the CISG. 58 Since the assignment of receivables is a matter not dealt with under
the CISG, the Receivables Convention as part of Oceanian Law governs RESPONDENT´s rights and
obligations in relation to the assignment.

B. CLAIMANT is entitled to receive payment of the 4th installment ($2,325,000), because
RESPONDENT did not obtain a valid discharge by paying to TAILTWIST
Payment of the 4th installment ($2,325,000) is still due to CLAIMANT, because RESPONDENT did not
obtain a valid discharge under Art. 17 (2) Receivables Convention by paying to TAILTWIST on 19 April
2000. Prior to that payment, RESPONDENT had been effectively notified of the assignment in the sense
of Art. 16 (1) Receivables Convention [I]. The effectiveness of the notification is not impaired in case the
first payment order were found to be invalid as claimed by RESPONDENT [II]. Furthermore, the
notification was binding upon RESPONDENT without confirmation by TAILTWIST [III].

I. RESPONDENT received an effective notification of assignment prior to the payment to
TAILTWIST
RESPONDENT’s assertion that it was notified of the assignment only after having paid to TAILTWIST59
is misguided. The payment of the 4th installment to TAILTWIST was directed by RESPONDENT in the
afternoon of 19 April 2000. By that time, RESPONDENT had already received two communications
concerning the assignment. It received a notification of assignment60 in the sense of Art. 5 (d) Receivables
Convention61 from CLAIMANT on 10 April 2000. 62 This notification was effective according to Art. 16 (1)
Receivables Convention despite being written in the German language [1]. On the morning of 19 April
2000, i.e. half a day before payment was made, RESPONDENT received a translation of the notification.
Upon receipt of that translation RESPONDENT was in any case effectively notified. Under the receipt
rule, embodied in Art. 16 (1) Receivables Convention, a notification becomes effective the very moment it
is received, thus barring the debtor from paying to the assignor [2].
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1. The notification is effective upon receipt on 10 April 2000 despite being written in the
German language
RESPONDENT claims that the notification received on 10 April 2000 was not effective in the sense of
Art. 16 (1) Receivables Convention, since it was written in the German language, which is not spoken in
Equatoriana.63
However, the mere fact that the German language is not spoken in Equatoriana nor at RESPONDENT’s
office is not decisive. The Receivables Convention does not require the notification to be written in the
language of the debtor or of the original contract. The provision of Art. 16 (1), second sentence, is to be
understood as a “safe harbor” rule only. 64 It provides that notifications which are made in the language of
the contract are always deemed effective. It does, however, by no means contain a mandatory
requirement that notification must be in the language of the contract or even any other language spoken at
the other parties’ place of business. Article 16 (1) Receivables Convention sets out an objective standard
for determining whether the notification was “in a language that is reasonably expected to inform the
debtor about its contents”.65 The reference to reasonableness constitutes an objective standard serving as
a general criterion for the evaluation of the parties’ behavior.66 A reasonable businessman in the situation
of RESPONDENT could easily have understood the contents of the notification, because the assignment
had been anticipated by the parties during the contract negotiations.67 Their contract even contained an
explicit provision for the future assignment. In the light of these circumstances this communication could
reasonably only be understood as a notice of assignment.
The notice made clear reference to the contract between TAILTWIST and RESPONDENT. It contained
the names of both parties. It contained the date of the contract. It contained the amount of the assigned
receivables. Moreover, it gave the name of a third party which had no prior involvement and could
therefore only be an assignee, in particular since a new bank account was mentioned, again with an explicit
reference to the contract between TAILTWIST and RESPONDENT. All this information could be read
and understood without knowing a single word of German.
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This argument is further strengthened by the fact that the writing clearly identified the sender as an
investment bank. Financing-related assignments such as the present one are well known in international
trade and are a common form of business financing in Equatoriana.68 RESPONDENT’s own business
operations have required the use of assignments in the past,69 which reveals that RESPONDENT was
familiar with this financing instrument. Moreover, RESPONDENT is used to being notified of assignments,
as its creditors have on many occasions assigned claims to a third party. 70
A different treatment of the writing would have only been justified if it had been written in a language not
readable at all for an English speaking person, e.g. Chinese, Arabic or Russian, which use a different
system of characters. To judge a notification in German by the same standards, however, would constitute
an interpretation of the Receivables Convention that is too narrow. This view is supported by the legislative
history. 71 It was generally recognized in the discussions of the Working Group72 that any language, which
was reasonably designed to inform the debtor about the content of the notification should be sufficient.73
The Working Group wanted to keep the notification requirement as simple as possible.74

2. Notification is in any case effective since the morning of 19 April 2000 when
RESPONDENT received the translation
Irrespective of the argument that the notification was effective as of 10 April 2000, RESPONDENT was
in any case effectively notified when it received the English translation of the notice of assignment.
RESPONDENT admits to have received this translation in the morning of 19 April 2000, whereas the
money was transferred to TAILTWIST in the afternoon of the same day. 75
According to the rule embodied in Art. 16 (1) Receivables Convention, the point of time at which a
notification becomes effective is the very moment it is received by the debtor.76 This rule applies
irrespective of whether or not the debtor could have stopped the payment to the assignor [a]. In any case,
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it was possible for RESPONDENT to redirect the payment to CLAIMANT in time [b]. The problems that
arose in this context are entirely due to the negligent organization of the payment process by
RESPONDENT [c].

a) The receipt rule applies regardless whether RESPONDENT could have stopped payment to
TAILTWIST
RESPONDENT asserts that the translation came too late to stop the payment and that it was thus
discharged by paying to TAILTWIST. This assertion contradicts the Receivables Convention’s clear
wording as well as its purpose.
The main goal of Art. 17 Receivables Convention is to provide certainty as to the debtor’s discharge.77 The
enhancement of legal certainty and predictability as to the rights of parties involved in assignment-related
transactions is a general principle of the Receivables Convention. It is already emphasized in the preamble .78

This certainty would be severely jeopardized, if it was necessary to determine in each case under
subjective and unclear circumstances whether the debtor could have stopped payment to the assignor or
not.
In order to avoid such uncertainty, Art. 16 (1) Receivables Convention establishes a clear objective
standard: the so called receipt rule. It stipulates that a notification of assignment is effective the very
moment it is received by the debtor.79 After such notification, the debtor may only discharge its obligation
by paying as instructed in the notification or in a subsequent payment instruction. 80 If the debtor directs
payment to the assignor after receipt of a notification, it takes the risk of having to pay twice.81 This result
is in line with the legislator’s intention: The Analytical Commentary makes it clear that “the debtor, who
pays the assignor after notification, takes the risk of having to pay twice and of not being able to recover
from the assignor if the assignor becomes insolvent”.82

b) RESPONDENT could have redirected payment to CLAIMANT on 19 April 2000
Mr. Black, the manager in charge of the contract with TAILTWIST, who had also organized the payment
process, received the translation of the notification in the morning of 19 April 2000. He was aware that the
prerequisite for the payment, the certification by the consultants, had already been fulfilled the previous
day, and that therefore the accounting department would be directing the payment to TAILTWIST at any
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time. The only adequate reaction would have been to use the telephone to stop the payment procedure
immediately. Had he done so, he would have been able to stop the payment at once. Instead Mr. Black
used the slow internal messenger service to communicate his payment suspension order to the accounting
department.83 This internal delivery process took two and a half hours.84 As a consequence, the termination
order was received by the accounting department when it had already directed the payment.85

c) The way in which RESPONDENT handled the payment process was negligent
Irrespective of the possibility to stop the payment in time, the execution of the transfer was entirely due to
the negligent organization of the payment process by Respondent. The mode selected had a high potential
of leading to difficulties in case of the anticipated assignment [i]. Moreover, RESPONDENT missed the
opportunity to adjust the payment process after receipt of the notification on 10 April 2000. Irrespective of
whether this writing constitutes an effective notification at this point of time, it still carried legal significance
and should have warned RESPONDENT of a change in the legal situation. Accordingly, the payment
process should have been suspended until further clarification had been obtained [ii].

(i) The payment process as organized by RESPONDENT was predestined to go wrong in the
case of the anticipated assignment
The payment process was organized by RESPONDENT in a way that did not take into account the
anticipated assignment. It was therefore predestined to cause problems if such an assignment were to take
place.
Concerning payment of the 4th installment, an automatic payment process was set up. Instructions were
given to the accounting department that payment should be made directly after the consultants had certified
the implementation of the 4th stage of the contract. No further authorization of the payment by the manager
in charge of the deal was necessary. 86 Control over the payment was handed over to the accounting
department while notification of an assignment was still to be received by the manager in charge of the
deal. 87 Such a separation of competences was predestined to lead to significant delays in case the payment
had to be redirected to an assignee. This organization was negligent, as an assignment had already been
anticipated by the parties in the negotiations of the original contract.88 Considering its multi million Dollar
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volume, which was not common for RESPONDENT,89 the deal with TAILTWIST should have been
given RESPONDENT’s prime attention. Instead, the way in which the payment process was set up was
bound right from the start to cause difficulties in case an assignment would occur.

(ii) RESPONDENT should have suspended payment until further clarification had been
obtained
The communication received by RESPONDENT 10 April 2000 contained all necessary information
concerning the assignment, regardless whether it constituted an effective notification under the
Receivables Convention or not. RESPONDENT understood that this communication carried legal
significance. This could not remain without consequences for the further organization of the payment
process.90
That Mr. Black considered the communication as legally significant is evidenced by the fact that he
inquired about it on 15 April 2000 immediately after he became aware of the writing. 91 It was not an
adequate reaction to merely inquire without suspending the payment process until the answer arrived. The
translation was sent to RESPONDENT within only three working days.92 It would not have constituted an
unreasonable delay nor any inconvenience had RESPONDENT suspended the payment for this short
period of time. As the payment did not become due before 18 April 2000,93 there were no legal
consequences to be feared by RESPONDENT. Furthermore, the situation could have been instantly
clarified had RESPONDENT contacted CLAIMANT by phone.

II. Effectiveness of notification is not impaired in case of an invalid payment order
RESPONDENT claims that the notification was ineffective, because it contained a payment instruction
that changed the state to which payment was to be made.94 Art. 15 (2) (b) Receivables Convention
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stipulates that the state specified in the original contract in which payment is to be made may not be
changed. 95
Contrary to RESPONDENT’s assertions, the effectiveness of the notification is not impaired in case the
payment order was found to be invalid. There is a clear distinction between notification and payment
instructions in the Receivables Convention. 96 Throughout all three paragraphs of Art. 16, separate
reference is made to “notification of the assignment or a payment instruction […]”. Thus, the Convention
stipulates that the effectiveness of the one is judged independently of the other. This is also supported by
the legislative history: Having thoroughly discussed the matter,97 the Working Group based the discharge
of the debtor on the notification rather than on the payment instructions. It recognized a difference of both
in time and purpose.98 It is only the notification that triggers a change in the way in which the debtor may
discharge its debt.99 As a consequence, the debtor cannot be discharged by paying in accordance with the
original contract, while ignoring a payment instruction that is at variance with Art. 15 (2) Receivables
Convention. 100

III. Notice of assignment was binding without any confirmation by the assignor
RESPONDENT asserts that the notification was not binding, because it was not confirmed by
TAILTWIST, the assignor.101 This constitutes a misinterpretation of the Convention’s system of debtor
protection. The notification was at all relevant times binding on RESPONDENT in the sense of effectively
changing the way RESPONDENT might discharge its debt.
While it is true that Art. 17 (7) Receivables Convention gives the debtor the right to request adequate proof
concerning the assignment, this does not mean that the notice of assignment only becomes effective after
proof has been given. On the contrary, the notification is effective from the moment it is received, even if it
is without proof. Art. 17 (7) provides that only in case the requested proof is not provided within
reasonable time, the debtor might discharge its debt by paying to the assignor. However, RESPONDENT
never requested such proof from CLAIMANT nor has it submitted that it ever indented to do so.
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As a result, Respondent can only discharge its debt by paying to Claimant in accordance with the
assignment.

THIRD ISSUE: THE RIGHT OF CLAIMANT

TO DEMAND PAYMENT OF THE FIFTH

INSTALLMENT
CLAIMANT is entitled to demand payment of the 5th installment. Under the CISG, which governs the
contract [A], no defenses are available against this claim [B].

A. Applicability of CISG
The contract between RESPONDENT and TAILTWIST is governed by the CISG as the parties have
explicitly submitted it to the Convention by contractual agreement.102 Such an agreement on the applicable
law is binding on the arbitration tribunal. 103 Moreover, the conditions governing the applicability of the CISG
contained in Arts. 1- 3 of the Convention are fulfilled. The contract is an international contract in the sense
of Art. 1 (1) CISG, containing an agreement on the sale of goods to be manufactured, Art. 1 (3) CISG.
Furthermore, the exclusion of Art. 3 (2) CISG does not apply, as TAILTWIST’s obligations do not
primarily consist in the supply of labor and services. Although some elements of the contract qualify as
services, only a small fraction of the price is linked to them ($80,000) 104 while the main part of the price
($9,220,000) has to be seen as consideration for the goods. This clearly renders the sale of the goods the
preponderant part of the contract.105 Consequently, the CISG is applicable to the whole contract including
the non-sale elements (i.e. labor and services). Where, as in the present contract, sale and non-sale
elements are closely interwoven so that they cannot be seen as forming two different contracts, the
Convention applies to the entire contract.106

102

See CLAIMANT’s Exhibit No. 1.
See Art. 28 ML and Art. 28 AAA-Rules.
104
This is the price stipulated for the training: see CLAIMANT’s Exhibit No. 1.
105
A comparable view was also taken by a German Court of Appeal in a recent case where the obligations of the seller
also included production, installation and commissioning of a production-line. Personnel of the seller had to remain
for six weeks on the site of the buyer. The Court held that the value of the services represented only a small fraction
of the value of the goods (total price was DM 1,200,000) and that therefore the exclusion of Art. 3 (2) did not apply:
see OLG München v. 03.12.1999 RIW 2000, 712; see also LG Mainz v. 26.11.1998 CLOUT Nr. 346. See also Honnold,
who gives an example which is comparable to the present case: Art. 3 para 60.1.
106
See Honnold, Art. 3 para 60.1.; Piltz UN-Kaufrecht III para 69; Achilles Art. 3 para 4; Karollus C. p.22;
Soergel/Lüderitz-Fenge Art.3 para 4.
103

19

B. RESPONDENT cannot assert defenses against CLAIMANT
The right to payment of the fifth installment ($930,000) was validly assigned to CLAIMANT.107 Contrary
to its submissions, RESPONDENT cannot assert any defenses against this claim. Firstly, RESPONDENT
is already precluded from asserting defenses against CLAIMANT because it contractually agreed to
waive the right to assert defenses against assignees of TAILTWIST [I]. Secondly, irrespective of the
waiver clause, RESPONDENT has lost the right to rely on any deficiencies in performance of the contract
since it did not comply with the notice requirement of Art. 39 CISG [II].

I. No right to assert defenses against CLAIMANT because of the waiver clause
RESPONDENT validly waived its right to assert defenses against assignees of RESPONDENT.108 The
relevant part of the contract provides that if TAILTWIST should assign the right to the payments due from
RESPONDENT the latter “agrees that it will not assert against the assignee any defense it may have
against TAILTWIST arising out of defective performance of this contract, unless TAILTWIST does
not in good faith attempt to remedy the deficiency." Consequently, RESPONDENT is precluded from
asserting any defense against CLAIMANT [1]. Furthermore, RESPONDENT cannot claim that
TAILTWIST did not attempt to remedy the alleged deficiencies as no notice of them was given to
TAILTWIST [2]. RESPONDENT’s submission that because of the insolvency proceedings TAILTWIST
would not have been able to attempt to remedy the deficiencies even if notice had been given is incorrect
and can therefore not excuse the failure to give notice [3].

1. Significance of waiver clause
As a consequence of the waiver clause, the assertion of RESPONDENT’s defenses is restricted to the
original contractual relationship. Irrespective of whether there are defenses available in this relationship,
their assertion against assignees like CLAIMANT is in any case excluded. The broad wording of the
waiver clause, which refers to “any defense [...] arising out of defective performance”, evidences that the
waiver is not restricted to remedies available under the CISG such as the right to price reduction in Art. 50.
Accordingly, the term “any defense” must be interpreted as including any right of the debtor based on
deficient performance that may withstand the assignee’s claim to receive payment, be it statutory or
contractual. Consequently, the waiver also prohibits reliance on the contract provision according to which
RESPONDENT can withhold payment if there has been no three month period of satisfactory
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performance. Irrespective of the legal nature of that clause, it functions as a defense based on defective
performance, too.
Any different interpretation would contravene purpose of the waiver clause. By ensuring that the assignee
will not face defenses when claiming payment, the waiver clause enables the assignor to receive better
terms for the assignment.109 This function would be seriously undermined if the debtor could withhold
payment after the anticipated end of the three month period by claiming that performance had not been
satisfactory. This would mean that in all cases where defective performance of the contract constituted
unsatisfactory performance of the equipment, the debtor would be allowed to refuse payment despite the
clear wording of the waiver clause. The waiver would be rendered useless for the majority of deficiencies
which could occur in the performance of the contract.
Such a broad exception to the waiver clause was clearly not intended by the parties. The only exception
was made for cases in which TAILTWIST did not in good faith attempt to remedy the alleged deficiency.

2. RESPONDENT itself deprived TAILTWIST of the possibility to cure deficiencies
RESPONDENT argues that it is not precluded from asserting defenses against CLAIMANT because
TAILTWIST did not in good faith attempt to remedy the deficiencies. RESPONDENT, however, cannot
rely on this exception in the waiver clause as no information of the alleged deficiencies was given to
TAILTWIST. By virtue of this omission RESPONDENT deprived TAILTWIST of any chance to remedy
the deficiencies. Although not expressly mentioned in the waiver-clause, a notice requirement is the logical
condition for reliance on the exception. Without having information about deficiencies, TAILTWIST could
not attempt in good faith to remedy them. Furthermore, the duty to communicate information needed by the
other party to fulfill its obligations is contained in numerous articles of the CISG and can be seen as a
general principle underlying the Convention. 110 The conclusion that the exception is governed by a notice
requirement is not contested by RESPONDENT who even admits that the "obvious response would
normally have been that RESPONDENT would have notified TAILTWIST of the problems and would
have expected the arrival of TAILTWIST personnel[...]"111. To allow RESPONDENT to rely on the fact
that TAILTWIST did not attempt to remedy the deficiencies despite its failure to give notice would violate
the principle of
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principle.113 Article 80 CISG, in which this principle is also contained114, even explicitly provides that a
party may not rely on the failure of the other party to perform, to the extent that such failure was caused
by its own act or omission. How could TAILTWIST have remedied if not informed by RESPONDENT?

3. TAILTWIST would have been able to remedy the deficiencies - notice was not useless
Contrary to RESPONDENT’s allegations, a notice was not redundant as a result of the opening of the
insolvency proceedings. The opening of the insolvency proceedings on 20 April 2000 did not deprive
CLAIMANT of its ability to remedy deficiencies. This ability was only lost after the court had acceded to
a request by the insolvency administrator to terminate all business activities on 16 June 2000 [a]. As the
period in which notice is due is to be determined in accordance with Art. 39 CISG [b], notice has to be
given within a reasonable period of time [c]. This period was already exceeded in relation to all
deficiencies before TAILTWIST lost its ability to cure deficiencies on 16 June 2000 [d]. This means that
during the whole period in which the notice should have been sent, TAILTWIST had been able to cure
deficiencies. Consequently, RESPONDENT cannot claim that TAILTWIST did not remedy the
deficiencies because of the insolvency proceedings.

a) Ability to cure deficiencies not lost before 16 June 2000
RESPONDENT claims that TAILTWIST would not have attempted to remedy the deficiencies as a
consequence of the insolvency proceedings. Despite bearing the burden of proof for this circumstance115,
RESPONDENT does not provide any evidence for this allegation. CLAIMANT submits that the opening
of the insolvency proceedings did not affect TAILTWIST’s ability and willingness to fulfill its contractual
obligations. It did not mean that all business activities would cease to continue automatically. The
Insolvency Law of Oceania explicitly provides that contracts stay in force despite the opening of
insolvency proceedings.116 They are only terminated if a court decides so. 117 Furthermore, business goes
on until the insolvency administrator requests the court to terminate all business activities and the court
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accepts this request.118 It was not until 13 June 2000 that the insolvency administrator thought it to be
necessary to make such a request to the court. Only after the court acceded to this request on 16 June
2000, TAILTWIST ceased to be an operating concern. 119 Accordingly, business activity and fulfillment of
the contract before that date were still possible. This is clearly evidenced by the fact that the training of
RESPONDENT’s personnel was still being conducted three weeks after TAILTWIST had entered into
insolvency proceedings.120 This fact also shows TAILTWIST’s willingness to fulfill its contractual
obligations.
Contrary to RESPONDENT’s allegation, there is no indication that TAILTWIST would not have used any
opportunity to remedy deficiencies. CLAIMANT had a right of recourse against TAILTWIST under the
contract of assignment in the case RESPONDENT would not pay. 121 If notified in time, TAILTWIST
would have had the possibility to ensure that RESPONDENT is bound to pay to CLAIMANT just by
attempting in good faith to remedy the deficiencies. It is likely that TAILTWIST would have used this
opportunity to prevent CLAIMANT from exercising its right of recourse. Economically, it would have been
the choice between paying for the personnel which is necessary to fix the problems or facing a claim of
$930,000. This situation is not influenced by the insolvency proceedings. Although it may be the insolvency
administrator who decides about TAILTWIST’s activities from 20 April 2000 onwards, he is, as is any
insolvency administrator, under a duty not to devalue the assets of the insolvent. It is therefore reasonable
to assume that he would have acted in an economically reasonable way by ensuring that TAILTWIST
attempts to remedy the deficiencies. He could have even postponed the request to the court in order to
gain more time to do so.

b) Time when notice has to be given is to be derived from Art. 39 CISG
The duty to give notice is a logical requirement under the waiver clause and is not contested by
RESPONDENT.122 No specifications were made in the contract as to the period in which such a notice
has to be given. It can be concluded that the parties in so far did not intend to derogate from the CISG.
According to the CISG, notice of deficiencies has to be given within “reasonable time”, Art. 39 (1) CISG.
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c) Meaning of the term "within reasonable time" in the present case
CLAIMANT submits that in the present case only a short period can be seen as reasonable. There is
unanimity about the fact that the meaning of “reasonable time” has to be determined in accordance with
the individual circumstances of the case.123 Although often a period of one month is used as a starting
point124 the periods accepted in case law125 and academic commentary126 vary significantly. There are
even cases where only a couple of days or even hours can be seen as reasonable.127
In order to determine the individual circumstances, particular attention must be paid to the contract and
agreement between the parties as this is the most important aspect of their relations under the CISG
regime.128 Under the present contract, several aspects indicate a shortened period. Firstly, payment of the
last installment was only to be made after a certain period of satisfactory performance. Consequently, it
was in TAILTWIST’s interest to remedy any deficiency as quickly as possible to make sure that the
payment would become due without delay. Moreover, it was also in RESPONDENT´S best interest to give
a swift notice. This was the only way to ensure satisfying performance of the equipment, which as
production equipment of a significant caliber must play an important role in its business.
Furthermore, there was the danger that without a swift notice the damage would increase significantly.
This is another factor which shortens the time available under Art. 39 CISG. 129 There was the serious risk
that the deficiencies in the training and in the performance of the machinery would lead to a loss of
production, to damage to the products or even to the machinery as RESPONDENT itself submits.130
Additionally, there was the risk that without giving a speedy notice RESPONDENT would lose the only
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possibility to get the deficiencies cured and to avoid consequential damage. It is unlikely that any other
party could have given the training and assistance TAILTWIST was able to give.131 Consequently,
knowing that TAILTWIST was in insolvency proceedings, RESPONDENT should have tried to get as
much assistance as possible as quickly as possible before this option was irretrievably lost.
In the light of such serious consequences, the period for notice is significantly shorter than a whole month.
Under such circumstances, a reasonable person can be expected to notify the seller as soon as possible
after discovery of the deficiencies.

d) Reasonable period exceeded before ability to remedy is lost on 16 June 2000
RESPONDENT claims that three different deficiencies had occurred in the performance of the contract:
Only two instead of four instructors had been sent [i]; the training given by these two was insufficient [ii];
performance of the equipment had not been satisfactory [iii]. In all of these cases the period for giving
notice was expired before TAILTWIST lost its ability to cure deficiencies.

(i) Insufficient number of instructors
Firstly, RESPONDENT alleges that TAILTWIST did only provide an insufficient number of instructors.
RESPONDENT was aware of the fact that there were only two instructors since 20 April 2000. From that
day on, the period of “reasonable time “ of Art. 39 started to run. Consequently, it was already exceeded
when TAILTWIST ceased to be an operating concern eight weeks later on 16 June 2000.

(ii) Deficiencies in the training
Secondly, RESPONDENT claims that the training given by the insolvency administrators was "grossly
insufficient"132 and "totally unsatisfactory"133. The fact that RESPONDENT made "various statements"134
to TAILTWIST’s personnel shows that it was aware of the deficiencies in the training at a very early point
in time, i.e. before the end of the training period on 10 May 2000. This constitutes a period between five
and eight weeks until 16 June 2000. As only a period significantly shorter than four weeks can be seen as
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reasonable in the present case135, the period for giving notice was in any case expired before TAILTWIST
lost its ability to remedy.
CLAIMANT points out that the "statements" made to TAILTWIST’s training personnel are not sufficient
to comply with the notice requirement. Notices of defects must be directed to the seller or to someone
entitled to receive such notices for him. 136 It is not sufficient to direct the notice to someone who happens
to be somehow involved in the execution of the contract.137 RESPONDENT has not shown that the
instructors were entitled to receive such notices. If someone not authorized to receive notices is used by
the buyer as a messenger, the buyer bears the risk that the notice does not reach the seller.138
Furthermore, RESPONDENT has not shown that the statements were in any way specific enough to
constitute a notice. General expressions of dissatisfaction are insufficient for the purposes of the CISG. 139
Consequently, the statements made to the training personnel cannot be seen as compliant with the notice
requirement.140

(iii) Deficiencies in the performance of the equipment
Finally, RESPONDENT asserts that the equipment did not perform as stipulated in the contract. These
deficiencies in performance had become evident after the end of the training period, i.e. from 10 May 2000
onwards.141 This constitutes a period of five weeks until 16 June 2000. Again, the "reasonable time" in
which a notice was due is expired before TAILTWIST lost its ability to remedy deficiencies.
RESPONDENT cannot allege that it was not before the "end of June" that the conclusion was reached
that they "would not be able to make whatever adjustments might be necessary to achieve the desired level
of production"142. Irrespective of the question whether the buyer is able to remedy the deficiencies himself,
the reasonable period of Art. 39 begins when the buyer has discovered or ought to have discovered the
lack of conformity. 143 As the deficiencies in performance became evident after the end of the training
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period144, RESPONDENT had actual knowledge of them from the 10 May 2000 onwards. From this day
on, the period started of Art. 39 began to run.
Under the present circumstances the buyer cannot be allowed an additional period of time to assess
whether the deficiencies are caused by a defect of the machinery itself or the way it is operated, as it has
been suggested for cases involving complex machinery145. The deficiencies in performance are in
themselves a lack of conformity as there had been detailed specifications in the contract as to the
performance of the equipment.146 It is therefore irrelevant if they are caused by a defect of the equipment
itself or the way it is operated.
Furthermore, TAILTWIST was not only bound to deliver equipment without defects but also the training
necessary to operate it properly. TAILTWIST was therefore in any case responsible for deficiencies in
performance regardless on which of the two possibilities they were based. 147 Additionally, no further
knowledge was needed to specify the lack of conformity in the notice sufficiently. In case of technical
equipment, the buyer can only be required to describe the symptoms, not to specify their causes.148
No other result is reached if the three month period of satisfactory performance after which the final
installment has to be made would be seen as an examination period. If, like in the present case, the buyer
has actual knowledge of the lack of conformity, the period for giving notice runs irrespective of whether
the period for examining the goods has already expired. 149

II. Failure to give notice sufficient to preclude RESPONDENT from asserting defenses
Independently of the waiver clause, RESPONDENT is already precluded from asserting any defenses as
a consequence of its non-compliance with Art. 39 CISG [1]. This in itself precludes RESPONDENT from
asserting defenses against TAILTWIST, the original party of the contract, and consequently, from
asserting them against third parties like CLAIMANT. RESPONDENT can neither claim to be exempted
from the notice requirement because of the insolvency proceedings [2] nor rely on Art. 40 [3] or excuse
his failure to notify under Art. 44 CISG [4].
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1. No right to assert defenses against TAILTWIST because of Art. 39 CISG
RESPONDENT has lost the right to rely on the defective performance of the contract as a consequence
of his noncompliance with Art. 39 CISG. RESPONDENT did not notify TAILTWIST either of the
deficiencies in training150 or of the lack of conformity of the machinery. The only information provided by
RESPONDENT was contained in a letter in which it declared price-reduction. This letter, however, had
not been sent before January 2001, i.e. more than six month after the deficiencies were discovered.
Irrespective of the question whether the information contained in the letter was specific enough151, this was
in any case too late to be within a reasonable period of time.152
In case the buyer does not notify the seller of a lack of conformity within a reasonable period of time, he
loses his right to rely on this non-conformity and the goods are deemed to be accepted as far as this
deficiency is concerned. 153 Consequently, RESPONDENT can neither rely on defenses under the CISG
nor on any other defenses based on the non-conformities. In particular, he can not rely on these nonconformities in the context of the contract provision under which payment of the final installment only
becomes due after three months of satisfactory performance.

2. Insolvency of TAILTWIST does not exclude application of Art. 39
RESPONDENT cannot allege that it was under no obligation to give notice because TAILTWIST would
not have been able to remedy the deficiencies in performance anyway. Neither in case law nor academic
commentary any suggestions exist which would support the position that notice under Article 39 has only to
be given when the seller is able to cure the alleged deficiencies.
This position is well supported by the purpose of this Article. It fulfills several functions 154, all of which
intend to protect the seller155. Firstly, Art. 39 ensures legal security. 156 The provision “is intended to
establish certainty for the seller in regard to those accounts which he can consider to be closed at any
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particular time”.157 Secondly, Art. 39 aims to give “the seller an opportunity to prepare for any negotiation
or dispute with the buyer concerning the lack of conformity and to take the necessary steps in that regard
[...]”158. Thus, Art. 39 allows the seller e.g. to secure evidence at an early point in time before it becomes
more difficult.159 Finally, and beside the two other functions, Art. 39 has also the purpose to set "the seller
in a position in which he may, if possible, remedy the lack of conformity by delivering the missing goods or
a substitute or by repair [...]”.160
CLAIMANT has shown already that TAILTWIST would have been able to make use of the last function
by curing the deficiencies if notified in time.161 However, even if the Tribunal should not agree with the
arguments brought forward in that context, notice under Art. 39 is not redundant as the first two functions
are still relevant even after TAILTWIST has lost its ability to cure deficiencies. Thus, the insolvency
administrator presumably is still interested in securing evidence of any alleged deficiency. The insolvency
proceedings do not automatically preclude from disputing claims.162 In any case, the insolvency
administrator was interested in legal certainty as far as claims arising from deficient performance of any of
TAILTWIST’s contracts are concerned. Only on the basis of reliable information he is in a position to
make the decisions necessary in the insolvency proceedings. With two functions in any case still applying,
no exemption from Art. 39 can be justified.

3. Art. 40 CISG does not prevent reliance on Art. 39
CLAIMANT submits that RESPONDENT will not be able to employ Art. 40 as a defense concerning its
failure to give notice. According to Art. 40 the seller is not entitled to rely on the provisions of Arts. 38 and
39 if the lack of conformity relates to facts of which he knew or could not have been unaware and which
he did not disclose to the buyer. TAILTWIST, however, did not know of any facts to which the alleged
lack of conformity relates nor could it not have been unaware of them. 163
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TAILTWIST did not know and could not have been aware of any facts which relate to the deficiencies in
performance of the equipment and in the training. Furthermore, the fact that TAILTWIST only provided
two instead of the anticipated four instructors does not fulfill the conditions of Art. 40 CISG. It is already
doubtful if the contract provided that the training should be conducted by four instructors. Only during oral
discussions prior to the conclusion of the contract it was stated that the team of instructors should consist
of four.164 This number had not been fixed in the contract. Even if the number of four instructors had
indeed become part of the contract, it can not be assumed that TAILTWIST’s conduct falls within the
scope of Art. 40. This article only encompasses non-conformities which the seller in bad faith did not
disclose to the buyer. In the case at hand, TAILTWIST did by no means conceal the fact that the training
was to be conducted by only two instructors. Moreover, TAILTWIST did not act in bad faith. In the
context of Art. 40 the seller acts in bad faith if he performs its obligations in such a way which he can not
reasonably expect the buyer to accept as performance under the contract.165 In the present case the seller
had the obligation to provide adequate training that would enable RESPONDENT’s personnel to run the
equipment at the capacity stipulated in the contract. There is no evidence to the effect that the two
instructors would not have been able to provide this training. Even RESPONDENT admits that while it
might have been difficult for two instructors, it would not have been impossible. Hence, there was the
realistic possibility that RESPONDENT would accept the performance offered as performance under the
contract. Acting on this assumption, TAILTWIST was accordingly not in bad faith. As a result,
RESPONDENT can not invoke Art. 40 CISG to escape its duty under Art. 39 CISG.

4. No excuse possible under Art. 44
As a precaution, CLAIMANT would like to assert that RESPONDENT cannot rely on Art. 44 CISG.
RESPONDENT will not be able to prove the existence of any reasonable excuse for its failure to give
notice.
The seriousness of buyer's breach of duty is the most important criterion under Art. 44166: "Leniency is
called for only if the breach is relatively minor."167 Such minor breaches, however, can only be held to exist
if, for example, the buyer did notify the seller but failed to specify the lack of conformity sufficiently or if a
notice was only slightly late.168 According to this principle, no leniency can be granted in the present case.
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No other result is reached in the light of the legislative history of Article 44. 169 Several representatives,
mainly from the developing countries, feared that the consequences imposed by Art. 39 were too drastic.170
Buyers from developing countries would lose the rights resulting from deficient performance only because
of a lack of experience in discovering defects or because of unfamiliarity with examination and notice
requirements.171 RESPONDENT, however, is neither unfamiliar with complex machinery nor with notice
requirements. On the contrary, RESPONDENT himself admits that the obvious response to the problems
would have been “that RESPONDENT would have notified TAILTWIST of the problems”172.
Similarly, the fact that RESPONDENT assumed itself exempted from the notice requirement because of
the insolvency proceedings cannot serve as an excuse. Although it is generally possible to accept
subjective circumstances which result from a minor negligence of the buyer as a reasonable excuse under
Art. 44173, no such circumstances are given in the present case. RESPONDENT obviously assumed that
the insolvency proceedings would prevent TAILTWIST from taking measures in regard to the deficiencies
and that it therefore was under no duty to notify. RESPONDENT could easily have avoided this error.
RESPONDENT could have taken into account that the term "insolvency proceedings" can have various
meanings. As a general term (i.e. not in the context of a specific national law) it covers circumstances as
various as judicial administration, rehabilitation, receivership, bankruptcy or liquidation. 174 Not in all of these
cases are the activities of the insolvent restricted to liquidation, at least not right from the beginning.
Without some knowledge of the insolvency law of Oceania, it was not possible for RESPONDENT to
determine the exact meaning of the proceedings TAILTWIST was in. Instead of complying with the notice
requirement, however, RESPONDENT preferred to speculate upon the consequences of the insolvency
proceedings without making any inquiries as to their significance. One mere phone call would have sufficed
to clarify the situation. In the given circumstances, such behavior must be qualified as unprofessional and
careless. It does not constitute a reasonable excuse under Art. 44.
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FOURTH ISSUE: INTERESTS
CLAIMANT submits that it is to be awarded interest under Art. 78 CISG on the fourth and fifth
installment from the time they were due. The fourth installment at an amount of $2,325,000 became due
when RESPONDENT’s consultants certified completion of the fourth stage on 18 April 2000. From that
time on, interest has to be paid on the fourth installment. The fifth installment at an amount of $930,000 had
to be paid after the end of a three month period of satisfactory performance, which started on 10 May
2000 after the training of RESPONDENT´s personnel had been completed. 175 Since the end of this period
on 10 August 2000 payment was due. It is irrelevant that RESPONDENT asserts that there has been no
period of satisfactory performance, as RESPONDENT is precluded from relying on any deficiencies in the
performance of the contract.176 Therefore interest on the fifth installment has to be paid from 10 August
2000 onwards.

FIFTH ISSUE: COSTS
CLAIMANT requests the Tribunal to order RESPONDENT to bear the costs of arbitration according to
Art. 31 of the AAA Rules.
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