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�81&,75$/��� 0RGHO� /DZ� RQ� ,QWHUQDWLRQDO� &RPPHUFLDO� $UELWUDWLRQ

������

+DJXH�&RQYHQWLRQ ��WK�+DJXH�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�$FFHVV�WR�-XVWLFH
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,1'(;�2)�$87+25,7,(6

$&+,//(6��:,/+(/0�$/%5(&+7��.RPPHQWDU�]XP�81�.DXIUHFKWV�EHUHLQNRPPHQ��&,6*���%HUOLQ������

%(5*(5��./$86�3(7(5��,QWHUQDWLRQDO�(FRQRPLF�$UELWUDWLRQ��'HYHQWHU�%RVWRQ������

%/(66,1*�� 0$5&�� ,QWHULP� 5HOLHI� DQG� 'LVFRYHU\� LQ� ,QWHUQDWLRQDO� $UELWUDWLRQ�� SXEOLVKHG� LQ�� ,QWHUQDWLRQDO

$UELWUDWLRQ� LQ� 6ZLW]HUODQG�� $Q� ,QWURGXFWLRQ� WR� DQG� D� &RPPHQWDU\� RQ� $UWLFOHV� ���� ±� ���� RI� WKH

6ZLVV�3ULYDWH�,QWHUQDWLRQDO�/DZ�6WDWXWH��(G��6WHSKHQ�9��%HUWL��%DVHO������

%g&.67,(*(/��.$5/�+(,1=��('����'DV�81&,75$/�0RGHOOJHVHW]��EHU�GLH�LQWHUQDWLRQDOH�+DQGHOVVFKLHGV�

JHULFKWVEDUNHLW��0�QFKHQ������

%,$1&$��&(6$5(�0$66,02�%21(//��0,&+$(/� -2$&+,0�� &RPPHQWDU\� RQ� WKH� ,QWHUQDWLRQDO� 6DOHV� /DZ� ±

7KH������9LHQQD�6DOHV�&RQYHQWLRQ��0LODQ������

%52&+(6��$521��&RPPHQWDU\�RQ� WKH�81&,75$/�0RGHO�/DZ�RQ� ,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ�

'HYHQWHU������

%52:1��$/(;,6�&���3UHVXPSWLRQ�PHHWV�5HDOLW\��DQ�([SORUDWLRQ�RI�WKH�&RQILGHQWLDOLW\�2EOLJDWLRQ�LQ�,QWHU�

QDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ��$PHULFDQ�8QLYHUVLW\�,QWHUQDWLRQDO�/DZ�5HYLHZ������

%8&+(5��$1'5($6��/H�1RXYHO�$UELWUDJH�,QWHUQDWLRQDO�HQ�6XLVVH��%DVHO������

&5$,*��:��/$85(1&(�3$5.��:,//,$0�:��3$8/6621��-$1�� ,QWHUQDWLRQDO�&KDPEHU�RI�&RPPHUFH�$UELWUD�

WLRQ���UG�HG���1HZ�<RUN������

(1'(5/(,1��)5,7=�0$6.2:��',(75,&+��,QWHUQDWLRQDO�6DOHV�/DZ��8QLWHG�1DWLRQV�&RQYHQWLRQ�RQ�&RQWUDFWV

IRU�WKH�,QWHUQDWLRQDO�6DOH�RI�*RRGV��1HZ�<RUN������

)28&+$5'��3+,/,33(�*$,//$5'��(00$18(/�*2/'0$1��%(57+2/'��7UDLWp�GH�O
DUELWUDJH� LQWHUQDWLRQDO��3D�

ULV������2Q�,QWHUQDWLRQDO�$UELWUDWLRQ��7KH�+DJXH������
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+2/7=0$11��0��+2:$5'�1(8+$86��(��-26(3+��$�*XLGH�7R�7KH�81&,75$/�0RGHO�/DZ�2Q�,QWHUQDWLRQDO

&RPPHUFLDO�$UELWUDWLRQ��/HJLVODWLYH�+LVWRU\�DQG�&RPPHQWDU\��%RVWRQ������

+216(//��+(,15,&+��('����.RPPHQWDU�]XP�81�.DXIUHFKW��%HUOLQ�+HLGHOEHUJ������

+817(5��0$57,1�(7�$/���7KH�)UHVKILHOGV�*XLGH�WR�$UELWUDWLRQ�DQG�$'5�����'HYHQWHU������

.$55(5��3,(55(�$��'(6$;��0$5&86��6HFXULW\�IRU�&RVWV�LQ�,QWHUQDWLRQDO�$UELWUDWLRQ�:K\��:KHQ�DQG�:KDW

,I«�� LQ��%ULQHU��5REHUW�)RUWLHU�� /�� <YHV�%HUJHU��.ODXV�3HWHU�%UHGRZ�� -HQV� �(G����/DZ�RI� ,QWHUQD�

WLRQDO�%XVLQHVV�DQG�'LVSXWH�6HWWOHPHQW� LQ� WKH���VW�&HQWXU\�±�/LEHU�$PLFRUXP�.DUO�+HLQ]�%|FN�

VWLHJHO��.|OQ�%HUOLQ�%RQQ�0�QFKHQ������

.2&.��$11(77(��1HEHQSIOLFKWHQ�LP�81�.DXIUHFKW��'DUJHVWHOOW�DP�%HLVSLHO�GHU�3IOLFKWHQ�GHV�9HUNlXIHUV�

'LVVHUWDWLRQ��5HJHQVEXUJ������

.h+1��:2/)*$1*�� 9RUOlXILJHU�5HFKWVVFKXW]� XQG� 6FKLHGVJHULFKWVEDUNHLW�� LQ�� %HUJHU�� .ODXV� �(G���� 7KH

1HZ�*HUPDQ�$UELWUDWLRQ�/DZ��.|OQ������

/$/,9(��3,(55(�328'5(7��-($1�)5$1d2,6�5(<021'��&/$8'(��/H�GURLW�GH� O¶$UELWUDJH�,QWHUQH�HW� ,QWHUQD�

WLRQDO�HQ�6XLVVH��/DXVDQQH������

1(('+$0��0,&+$(/�-���2UGHUV�IRU�6HFXULW\�IRU�D�3DUW\
V�&RVWV�����$UELWUDWLRQ�����������

3,/7=��%85*+$5'�� ,QWHUQDWLRQDOHV�.DXIUHFKW��'DV�81�.DXIUHFKW��:LHQHU�hEHUHLQNRPPHQ�YRQ������� LQ

SUD[LVRULHQWLHUWHU�'DUVWHOOXQJ��0�QFKHQ������

2%(5+$00(5��3$8/��=XU�9HUWUDXOLFKNHLW�YRQ�6FKLHGVYHUIDKUHQ��LQ��)HVWVFKULIW�I�U�.RVWDV�(��%H\V��$WKHQ

�����

2
5(,//<��0,&+$(/��2UGHUV�IRU�6HFXULW\�IRU�&RVWV��)URP�WKH�$UELWUDWRU
V�3HUVSHFWLYH�����$5%,75$7,21�

1RYHPEHU������
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5(')(51��$/$1��$UELWUDWLRQ�DQG�WKH�&RXUWV��,QWHULP�0HDVXUHV�RI�3URWHFWLRQ���LV�WKH�7LGH�DERXW�WR�WXUQ"�

7H[DV�,QWHUQDWLRQDO�/DZ�-RXUQDO����������

5(')(51�� $/$1�+817(5�� 0$57,1�� /DZ� DQG� 3UDFWLFH� RI� ,QWHUQDWLRQDO� &RPPHUFLDO� $UELWUDWLRQ�� �UG� HG��

/RQGRQ������

5(9,(:�2)�7+(�&219(17,21�21�&2175$&76�)25�7+(�,17(51$7,21$/�6$/(�2)�*22'6��&,6*��������.OXZHU

/DZ�,QWHUQDWLRQDO��'HYHQWHU������

58%,16��12$+�� ,Q�*RG�:H�7UXVW��$OO�2WKHU�3D\�&DVK��6HFXULW\� IRU�&RVWV� LQ� ,QWHUQDWLRQDO�&RPPHUFLDO

$UELWUDWLRQ��SXEOLVKHG�LQ����$PHULFDQ�5HYLHZ�RI�,QWHUQDWLRQDO�$UELWUDWLRQ�����������

6$1'52&.��2772�� 7KH�&DXWLR� -XGLFDWXP�6ROYL� LQ� $UELWUDWLRQ�3URFHHGLQJV�� SXEOLVKHG� LQ� ��� -RXUQDO� RI

,QWHUQDWLRQDO�$UELWUDWLRQ�����������

6&+/(&+75,(0��3(7(5��.RPPHQWDU�]XP�(LQKHLWOLFKHQ�81�.DXIUHFKW�����HG���0�QFKHQ������

6('0$1��.$7(��(XURSHDQ�$VSHFWV�RI�6HFXULW\�IRU�&RVWV��1HZ�/��-���0DUFK���������

:(,*$1'��)5$1.�%(51'��('����3UDFWLWLRQHU¶V�+DQGERRN�RQ�,QWHUQDWLRQDO�$UELWUDWLRQ��&RSHQKDJXH������

=8/(*(5�� &+5,67,$1�� 'LH� 81&,75$/�6FKLHGVUHJHOQ� ±� ��� -DKUH� QDFK� LKUHU� 6FKDIIXQJ�� 'LVVHUWDWLRQ�

)UDQNIXUW�DP�0DLQ������

=:(,*(57��.215$'�.g7=��+(,1=��(LQI�KUXQJ�LQ�GLH�5HFKWVYHUJOHLFKXQJ�����HG���7�ELQJHQ������
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,1'(;�2)�&$6(6�$1'�$:$5'6

$UELWUDO�$ZDUGV

�� &��'ROOLQJ�%DNHU�Y��0HUUHWW����������:HHNO\�/DZ�5HSRUWV������

�� (VVR�$XVWUDOLD�5HVRXUFHV�Y��3ORZPDQ�����$UELWUDWLRQ�,QWHUQDWLRQDO��������1R�����

�� ,&&�&DVH�1R��������RI�����������

� 0DYDQL�Y��5DOOL�%URWKHUV�/WG�����������$OO�(�5�����������

�� 2LOH[�$�*��00�0LWVXL�	�&R�������)��6XSS�����6�'�1�<��������

�� ,&&�&DVH�1R���������������SXEOLVKHG�LQ������$6$�%XOOHWLQ��S������

6WDWH�&RXUW�'HFLVLRQV

$XVWULD

�� 9LHQQD�6XSUHPH�&RXUW����������������2E������P�

*HUPDQ\

�� *HUPDQ�)HGHUDO�&RXUW�'HFLVLRQ�1-:�55�������S������

�� *HUPDQ�)HGHUDO�&RXUW�'HFLVLRQ�%%�������S�������

�� +DQVHDWLVFKHV�2EHUODQGHVJHULFKW�����=LYLOVHQDW����������������8�������

� /DQGJHULFKW�%HUOLQ��'HFLVLRQ�RI���������������6��������

&DQDGD

�� )URQWLHU� ,QWHUQDWLRQDO�6KLSSLQJ�&RUS��Y��7DYURV��&DVH�7����������)HGHUDO�&RXUW�RI�&DQDGD�������

SDUD�����

6ZLW]HUODQG

�� 6ZLVV�)HGHUDO�6XSUHPH�&RXUW�'HFLVLRQ�RI������������%*(����,,������

�� 6ZLVV�)HGHUDO�6XSUHPH�&RXUW�'HFLVLRQ�RI������������%*(�����,,�����

8QLWHG�6WDWHV�RI�$PHULFD

�� 8QLWHG�6WDWHV�RI�$PHULFD�Y��3DQKDQGOH�(DVWHUQ�&RUSRUDWLRQ������)HGHUDO�5XOHV�'HFLVLRQ����������

�'�'HO�������
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67$7(0(17�2)�)$&76

���-XQH����� (TXDSDFN��,QF���&/$,0$17��DVNV�0HGL�0DFKLQHV��6�$���5(6321'(17��IRU�DQ�RIIHU

IRU�XS�WR�VL[�SDFNDJLQJ�PDFKLQHV� WKDW�ZLOO�EH�XVHG� ³RYHU�D�ZLGH� UDQJH�RI�SURG�

XFWV��ERWK�ILQH�JRRGV��VXFK�DV�JURXQG�FRIIHH�RU�IORXU��DQG�FRDUVHU�JRRGV�VXFK�DV

EHDQV�RU�ULFH�´�&/$,0$17�QHHGV�QHZ�PDFKLQHV�EHFDXVH�RI�D�FRQWUDFW�XQGHU�ZKLFK

LW� LV� ERXQG� WR� SDFNDJH�PDQ\�PRUH� JURFHULHV� WKDQ� KLWKHUWR� �&/$,0$17¶V� ([KLELW

1R�����

��-XO\������ 5(6321'(17� SURSRVHV� WKDW� &/$,0$17� EX\� VL[�0RGHO� ���PDFKLQHV� FRVWLQJ�86�

�������HDFK��7KLV�PRGHO����LV�D�GLVFRQWLQXHG�PRGHO�ZKLFK�KDV�QRW�VROG�DV�ZHOO

DV�DQWLFLSDWHG��±�7KH�SDUWLHV�DJUHH�WKDW�HYHQWXDO�GLVSXWHV�DULVLQJ�RXW�RI�WKH�VDOH�

FRQWUDFW�VKDOO�EH� UHVROYHG�E\�D�FRXUW�RI� DUELWUDWLRQ� LQ�9LQGRERQD� LQ�DFFRUGDQFH

ZLWK� WKH� 6,$&� 5XOHV�� WKH� &,6*� VKDOO� EH� DSSOLFDEOH� �&/$,0$17¶V� ([KLELW� 1R�

��3URFHGXUDO�2UGHU�1R�����SDUD������

���-XO\����� &/$,0$17�DFFHSWV�5(6321'(17¶V�RIIHU�DQG�LQLWLDWHV�SD\PHQW��&/$,0$17¶V�([KLELW

1R�����

���-XO\����� &/$,0$17�HQTXLUHV�E\�WHOHSKRQH�DV�WR�WKH�VWDWXV�RI�WKH�RUGHU��2Q�WKLV�RFFDVLRQ�

&/$,0$17�DOVR�PHQWLRQV�H[SOLFLWO\�WKDW�WKH�PDFKLQHV�ZLOO�EH�XVHG�IRU�WKH�SDFNDJ�

LQJ�RI�VDOW��$�GD\�ODWHU��5(6321'(17�DQVZHUV�E\�IDFVLPLOH�WKDW�WKH�PDFKLQHV�DUH

SDFNHG� DQG� ZLOO� EH� FROOHFWHG� E\� WKH� IUHLJKW� IRUZDUGHU� WKH� IROORZLQJ� 0RQGD\

�&/$,0$17¶V�([KLELW�1R����DQG����

���$XJXVW����� $IWHU�GHOLYHU\� WKH�PDFKLQHV�KDYH�EHHQ� LQVWDOOHG�DQG�SXW� LQWR� VHUYLFH� �1RWLFH�RI

$UELWUDWLRQ��SDUD�����

���2FWREHU����� &/$,0$17�LQIRUPV�5(6321'(17�RQ�WKH�WHOHSKRQH�WKDW�WKH�PDFKLQHV�FDQ�QR�ORQJHU

EH�XVHG�EHFDXVH�RI�FRUURVLRQ�GXH�WR�WKH�XVH�RI�VDOW��&/$,0$17�WKHUHIRUH�UHTXHVWV

WKDW� WKH�SXUFKDVH�SULFH�DQG� IXUWKHU� FRVWV�EH� UHLPEXUVHG��$�GD\� ODWHU�� D�ZULWWHQ

FRQILUPDWLRQ�LV�VHQW�WR�5(6321'(17��&/$,0$17¶V�([KLELW�1R�����
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���2FWREHU����� 5(6321'(17�WXUQV�GRZQ�&/$,0$17¶V�UHTXHVW��EXW�RIIHUV�D�UHEDWH�RQ�WKH�SXUFKDVH

RI� 0RGHO� ���� ZKLFK� LV� ILW� IRU� XVH� ZLWK� KLJKO\� FRUURVLYH� SURGXFWV� VXFK� DV� VDOW

�&/$,0$17¶V�([KLELW�1R�����

���)HEUXDU\����� &/$,0$17�LQLWLDWHV�OHJDO�SURFHHGLQJV�DJDLQVW�5(6321'(17��1RWLFH�RI�$UELWUDWLRQ�

0U��/DQJZHLOHU¶V�OHWWHU��S�����

���)HEUXDU\����� 6,$&�DVNV�WKH�SDUWLHV�WR�SD\�WKH�GXH�KDOI�RI�WKH�PDQDJHPHQW�IHH�RI�6��������DV

ZHOO�DV�D�GHSRVLW�RI�6����������SXUVXDQW�WR�5XOH�����ZLWKLQ�WKH�IROORZLQJ���GD\V�

7KH�SDUWLHV�DOVR�KDYH�WR�DSSRLQW�DQ�DUELWUDWRU��/HWWHU�RI�6,$&��S�����HW�VHT���

���0DUFK������ 6,$&� DFNQRZOHGJHV� UHFHLSW� RI� WKH� UHTXHVWHG� VXP� IURP� &/$,0$17� DQG� LQIRUPV

0U���$UELWUDWRU����DERXW�WKH�PRVW� LPSRUWDQW�SRLQWV�VXFK�DV�WKH�3UDFWLFH�1RWHV�RU

WKH�&RGH�RI�(WKLFV��/HWWHUV�RI�6,$&��S�����HW�VHT��

���0DUFK����� $IWHU�WKUHH�UHPLQGHUV�GDWHG�������DQG����0DUFK������UHVSHFWLYHO\��5(6321'(17

LQIRUPV�6,$&�WKDW�LW�KDV�SDLG�WKH�UHTXHVWHG�VXP��0U��)DVWWUDFN¶V�OHWWHU��S������

���0DUFK������ 0U���$UELWUDWRU����FRQVHQWV�WR�KLV�DSSRLQWPHQW�DV�DUELWUDWRU�

���$SULO������ 5(6321'(17�VXEPLWV�LWV�6WDWHPHQW�RI�'HIHQVH�DQG�DSSRLQWV�'U���$UELWUDWRU����DV

DUELWUDWRU� ZKR� DFFHSWV� WKH� DSSRLQWPHQW� LQ� WKH� IROORZLQJ� �0U�� )DVWWUDFN¶V� OHWWHU�

S������

���-XQH������ 3URIHVVRU��3UHVLGLQJ�$UELWUDWRU��LQIRUPV�WKH�SDUWLHV�WKDW� LW�ZDV�DJUHHG�WR�DSSRLQW

(XU��,QJ��)UDQ]�YDQ�+HDWK�5RELQVRQ�DV�H[SHUW� WR� WHVW� WKH�PDFKLQHV�ZKLFK�KDYH

QRW�EHHQ�XVHG�IRU�WKH�SDFNDJLQJ�RI�VDOW��3URFHGXUDO�2UGHU�1R�����

��$XJXVW������ (XU�� ,QJ��)UDQ]�YDQ�+HDWK�5RELQVRQ� VWDWHV� WKDW� IRU� ILQH�SURGXFWV� WKH�PDFKLQHV

KDYH�D�SURGXFWLRQ�UDWH� WKDW� OLHV�FRQVLGHUDEO\�XQGHU� WKH�DYHUDJH� LQGXVWU\�UDWH�RI

�����NJ�EDJV�SHU�PLQXWH��+H�DOVR�VWDWHV� WKDW� LQ�KLV�RSLQLRQ� WKH�GDPDJH�RI� WKH

RWKHU�IRXU�PDFKLQHV�LV�FDXVHG�E\�WKH�FRUURVLRQ�UHVXOWLQJ�IURP�WKH�XVH�RI�VDOW��([�

WUDFWV�IURP�UHSRUW��S������
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��6HSWHPEHU������ 5(6321'(17� UHTXHVWV� WKH� 7ULEXQDO� WR� RUGHU� &/$,0$17� WR� SURYLGH� VHFXULW\� RI

86���������IRU�LWV�OHJDO�FRVWV��EHFDXVH�LW�GRXEWV�&/$,0$17¶6�DELOLW\�WR�SD\�DQG�LW

PLVWUXVWV�WKH�FRXUWV�LQ�(TXDWRULDQD��5(6321'(17�ZRXOG�EH�ZLOOLQJ�WR�FRQVLGHU�WKLV

UHTXHVW� LI� &/$,0$17� ZHUH� WR� SURYLGH� LQIRUPDWLRQ� UHOHYDQW� WR� WKH� PDWWHUV� GLV�

FXVVHG��&/$,0$17� VWURQJO\� UHVLVWV� WKLV� UHTXHVW� LQ� D� OHWWHU� RI� ��6HSWHPEHU� ����

�0U��)DVWWUDFN¶V�OHWWHU��S�����HW�VHT���DQG�0U��/DQJZHLOHU¶V�OHWWHU��S������

���6HSWHPEHU������ 5(6321'(17�UHTXHVWV�WKH�7ULEXQDO�WR�RUGHU�&/$,0$17�QRW�WR�GLYXOJH�DQ\�DVSHFW�RI

WKH�FXUUHQW�DUELWUDWLRQ��&/$,0$17� UHVLVWV� WKH� UHTXHVW�DUJXLQJ� WKDW� VXFK�DQ�RUGHU

FRXOG�FRPH�RQO\�EH�PDGH�E\�D�FRPSHWHQW�FRXUW�RI�'DQXELD��0U��)DVWWUDFN¶V� OHW�

WHU��S������DQG�0U��/DQJZHLOHU¶V�OHWWHU��S������

67$7(0(17�2)�385326(

&/$,0$17�KDV�SUHSDUHG� WKLV�0HPRUDQGXP� LQ� FRPSOLDQFH�ZLWK� WKH�$UELWUDO�7ULEXQDO�3URFHGXUDO�2UGHUV

1R�������DQG����LVVXHG�RQ����-XQH���������2FWREHU������DQG���1RYHPEHU������

,W�LV�DUJXHG�WKDW�

- WKH�$UELWUDO�7ULEXQDO�KDV�QR�MXULVGLFWLRQ�WR�RUGHU�VHFXULW\�IRU�FRVWV��,�$���

- VKRXOG� WKH� 7ULEXQDO� KROG� WKDW� LW� KDV� WKH� MXULVGLFWLRQ�� VXFK� VKRXOG� EH� H[HUFLVHG� ZLWK� JUHDW� UHWL�

FHQFH��,�%���

- VKRXOG� WKH� 7ULEXQDO� KDYH� MXULVGLFWLRQ� WR� RUGHU� VHFXULW\� IRU� FRVWV�� WKH� SHUWLQHQW�PDWHULDO� UHTXLUH�

PHQWV�DUH�ODFNLQJ��,�&���

- WKH�$UELWUDO�7ULEXQDO�KDV�QR�MXULVGLFWLRQ�WR�RUGHU�FRPSOLDQFH�ZLWK�D�GXW\�RI�FRQILGHQWLDOLW\��,,�$���

- VKRXOG�WKH�7ULEXQDO�KDYH�VXFK�MXULVGLFWLRQ��WKHUH�H[LVW�QR�JURXQGV�IRU�RUGHULQJ�FRPSOLDQFH�ZLWK�D

GXW\�RI�FRQILGHQWLDOLW\��,,�%���

- 5(6321'(17�EUHDFKHG�LWV�REOLJDWLRQV�E\�GHOLYHULQJ�GHIHFWLYH�PDFKLQHV��,,,���

- WKLV�FRQVWLWXWHV�D�IXQGDPHQWDO�EUHDFK�SXUVXDQW�WR�$UW�����&,6*��,9����DQG

- &/$,0$17�KDV�PDGH�XVH�RI�WKH�UHVXOWLQJ�ULJKW�WR�DYRLG�WKH�FRQWUDFW��9���

,Q�DUJXLQJ�WKHVH�SURSRVLWLRQV��&/$,0$17�VKDOO�GHPRQVWUDWH�WKH�OHJDO�DQG�IDFWXDO�EDVHV�IRU�LWV�FODLP�
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$5*80(176

,�� 12�6(&85,7<�)25�5(6321'(17·6�/(*$/�&2676

� 7KH�$UELWUDO�7ULEXQDO�ZDV�UHTXHVWHG�WR�RUGHU�&/$,0$17�WR�SRVW�VHFXULW\�IRU�5(6321'(17¶V�OHJDO�FRVWV�LQ

WKH�DPRXQW�RI�86����������0U��)DVWWUDFN¶V�OHWWHU�RI���6HSWHPEHU��������%HORZ��&/$,0$17�ZLOO�VKRZ�WKDW

WKH�7ULEXQDO�GRHV�QRW�KDYH�MXULVGLFWLRQ�WR�RUGHU�VHFXULW\�IRU�FRVWV��VLQFH�QR�VXFK�SRZHU�LV�JUDQWHG�E\�WKH

OH[�DUELWUL��$����6KRXOG�WKH�7ULEXQDO�QHYHUWKHOHVV�DIILUP�MXULVGLFWLRQ�WR�RUGHU�VHFXULW\�IRU�FRVWV��LW�VKRXOG�EH

UHWLFHQW� LQ�H[HUFLVLQJ� LW� IRU� WKH�VHYHUDO� UHDVRQV�JLYHQ�EHORZ� �%����&/$,0$17�VKDOO� IXUWKHU�VKRZ� WKDW� WKH

PDWHULDO� UHTXLUHPHQWV� WR�RUGHU�VHFXULW\� IRU�FRVWV�DUH�QRW� IXOILOOHG� LQ� WKH�FDVH�DW�KDQG� �&����6KRXOG� WKH

7ULEXQDO�GHFLGH�WR�RUGHU�VHFXULW\�IRU�FRVWV�LW�VKRXOG�UHYLHZ�WKH�UHTXHVWHG�DPRXQW�DQG�UHGHILQH�WKH�ILQDO

VXP�DQG�WKH�IRUP�RI�WKH�RUGHUHG�VHFXULW\��'���

� ,Q� LWV� 3URFHGXUDO� 2UGHU� 1R�� ��� SDUD�� ���� WKH� 7ULEXQDO� GUHZ� WKH� SDUWLHV¶� DWWHQWLRQ� WR� WKH� 6LQJDSRUH

$UELWUDWLRQ�$FW��3XUVXDQW�WR�$UW�����6,$&�5XOHV�WKH�SDUWLHV�DUH�LQ�DJUHHPHQW�WKDW�WKH�,QWHUQDWLRQDO�$UEL�

WUDWLRQ�$FW�DV�DPHQGHG�IURP�WLPH�WR�WLPH�LV�DSSOLFDEOH�RQO\�LI�WKH�SODFH�RI�DUELWUDWLRQ�LV�6LQJDSRUH��,Q�WKH

FDVH�DW�KDQG��WKH�VHDW�RI�WKH�DUELWUDWLRQ�LV�'DQXELD��&/$,0$17¶V�H[KLELW�1R�����SDUD�������7KHUHIRUH��WKH

6LQJDSRUH�$UELWUDWLRQ�$FW��LQ�SDUWLFXODU�$UW��������D���VKRXOG�QRW�EH�WDNHQ�LQWR�FRQVLGHUDWLRQ�E\�WKH�DUEL�

WUDWRUV�

$�� 7KH�81&,75$/�0RGHO�/DZ�'RHV�QRW�*LYH�$UELWUDO�7ULEXQDOV�WKH�3RZHU�WR�2UGHU�6H�

FXULW\�IRU�&RVWV

� 3XUVXDQW� WR� WKH�VWDWHPHQWV� LQ�&/$,0$17¶V�H[KLELW�1R����� SDUD�����DQG� WKH� FRQILUPDWLRQ�E\� WKH�$UELWUDO

7ULEXQDO�LQ�LWV�3URFHGXUDO�2UGHU�1R�����SDUD����DQG�����'DQXELD�DQG�(TXDWRULDQD�KDYH�ERWK�DGRSWHG�WKH

81&,75$/�0/�H[FOXGLQJ�ODWHU�DPHQGPHQWV��7KHUHIRUH��WKH�81&,75$/�0/�FRQVWLWXWHV�WKH�OH[�DUELWUL�LQ

WKH�FDVH�DW�KDQG�

� 3XUVXDQW� WR� $UW�� ��� 81&,75$/� 0/� D� 7ULEXQDO� ³PD\� RQO\� JUDQW� LQWHULP� PHDVXUHV� LQ� UHVSHFW� RI� WKH

VXEMHFW�PDWWHU� RI� WKH� GLVSXWH´� �:(,*$1'�� S�� ������ ������� 7KH� VHFXULW\� IRU� OHJDO� FRVWV� DV� DQ� LQWHULP

PHDVXUH�RI�SURWHFWLRQ�KDV�QRWKLQJ�WR�GR�ZLWK�WKH�VXEMHFW�PDWWHU�RI�WKHVH�DUELWUDO�SURFHHGLQJV��ZKLFK�LV

WKH�EUHDFK�RI�FRQWUDFW�E\�5(6321'(17�FDXVHG�E\�WKH�QRQ�FRQIRUPLW\�RI�WKH�PDFKLQHV��&/$,0$17¶V�([�

KLELW�1R�����SDUD������0U��)DVWWUDFN¶V�OHWWHU�RI���6HSWHPEHU�������3URFHGXUDO�2UGHU�1R�����SDUD������&RQ�
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VHTXHQWO\��WKH�7ULEXQDO�KDV�QR�SRZHU�WR�RUGHU�&/$,0$17�WR�SRVW�VHFXULW\�IRU�FRVWV�DQG�VKRXOG�QRW�KHDU

5(6321'(17¶V�UHTXHVW�

� )XUWKHUPRUH��LW�LV�VWDWHG�LQ�WKH�5HSRUW�RI�WKH�81&,75$/�:RUNLQJ�*URXS�,,�RQ�$UELWUDWLRQ�RQ�WKH�ZRUN�RI

LWV� WKLUW\�VHYHQWK� VHVVLRQ� LQ� 9LHQQD� RI� �����2FWREHU� ����� �FLWHG� DV� $�&1�������� WKDW� LW� PXVW� EH� GLV�

FXVVHG�LQWHU�DOLD�ZKHWKHU�RU�QRW�DQ�$UELWUDO�7ULEXQDO�KDV�WKH�SRZHU�WR�RUGHU�LQWHULP�PHDVXUHV�RI�SURWHF�

WLRQ��H�J�� VHFXULW\� IRU�FRVWV��DQG� LI� VR��XQGHU�ZKLFK�FLUFXPVWDQFHV� LW�ZRXOG�EH�DSSURSULDWH� WR�H[HUFLVH

VXFK�SRZHU�

� 7KH�VFRSH�RI�LQWHULP�PHDVXUHV�VKRXOG�HPEUDFH�³PHDVXUHV�SURYLGLQJ�D�SUHOLPLQDU\�PHDQV�RI�VHFXULW\�IRU

DVVHWV� RXW� RI� ZKLFK� DQ� DZDUG�PD\� EH� VDWLVILHG´� �FRPSDUH� $�&1�������� SDUD�� ����� ,Q� WKLV� FRQWH[W�� D

ZLGHO\�VKDUHG�YLHZ�ZDV�WKDW� WKH�SURYLVLRQDO�PHDVXUH�RI�SURWHFWLRQ�VKRXOG�QRW� ³>G@HDO� LQ�JHQHUDO� WHUPV

ZLWK�WKH�FRVWV�RI�DUELWUDWLRQ�EXW�OLPLW�LWVHOI�WR�VHFXULQJ�WKH�HQIRUFHPHQW�RI�WKH�DZDUG�´��$�&1��������SDUD�

�����,Q�WKH�FDVH�DW�KDQG��WKH�UHTXHVWHG�DPRXQW�LV�VROHO\�WR�VHFXUH�5(6321'(17¶V�OHJDO�FRVWV�±�QRW�WKH

DZDUG� ±� LQ� WKH� HYHQW� WKDW� &/$,0$17� VKRXOG� QRW� SUHYDLO� LQ� WKHVH� SURFHHGLQJV�� ,Q� DGGLWLRQ�� WKH

81&,75$/�0/�FOHDUO\�OHDYHV�RSHQ�ZKHWKHU�VHFXULW\�IRU�OHJDO�FRVWV�RI�DQ\�SDUW\�VKRXOG�EH�FRQWHPSODWHG

DW�DOO� �$�&1��������SDUD����������� ,W�PD\� WKXV�EH�FRQFOXGHG� WKDW�GH� OHJH� ODWD�QR�EDVLV� LQ� ODZ�IRU�VXFK

RUGHUV� H[LVWV�� SHQGLQJ� D� UHRSHQLQJ� RI� WKH� GLVFXVVLRQ�� ZKLFK� KDV� EHHQ� UHVHUYHG� IRU� D� IXWXUH� VHVVLRQ

�$�&1��������SDUD�������$Q�$UELWUDO�7ULEXQDO�LV�WKXV�QRW�DXWKRUL]HG�WR�DFFHGH�WR�5(6321'(17¶V�UHTXHVW

IRU�VHFXULW\�IRU�LWV�OHJDO�FRVWV�

%�� 3RZHU�WR�2UGHU�6HFXULW\�IRU�&RVWV�6KRXOG�%H�([HUFLVHG�ZLWK�5HWLFHQFH

� $V�PHQWLRQHG�EHORZ���������VHFXULW\�IRU�FRVWV�VKRXOG�RQO\�EH�JUDQWHG�LQ�H[WUDRUGLQDU\�FLUFXPVWDQFHV�DQG

ZLWK� WKH�JUHDWHVW� UHWLFHQFH� �:(,*$1'�� S�� ����� SDUD�� ���$�&1��������SDUD�� ����� 6XFK� H[WUDRUGLQDU\� FLU�

FXPVWDQFHV�GR�QRW�REWDLQ�LQ�WKH�PDWWHU�KHUH�LQ�GLVSXWH��DV�&/$,0$17�ZLOO�VKRZ�EHORZ�

��� 7KHUH� ,V�QR�([SUHVV�$JUHHPHQW�EHWZHHQ�&/$,0$17�DQG�5(6321'(17�&RQFHUQLQJ�6HFXULW\

IRU�&RVWV

� $FFRUGLQJ�WR�0U��/DQJZHLOHU¶V�6WDWHPHQW�RI�&DVH�RI����)HEUXDU\�������� WKH�FRQWUDFW�RI�SXUFKDVH�DQG

VDOH� EHWZHHQ� &/$,0$17� DQG� 5(6321'(17� GRHV� QRW� FRQWDLQ� DQ� H[SUHVV� FODXVH� UHJDUGLQJ� VHFXULW\� IRU

FRVWV�� ,Q� SUDFWLFH�� DUELWUDWLRQ� FODXVHV� UDUHO\� SURYLGH� IRU� RUGHUV� IRU� VHFXULW\� IRU� FRVWV� EHFDXVH� QHLWKHU

SDUW\�KDV�DQ\�GHVLUH�WR�PDNH�FRQFHVVLRQV�LQ�H[FKDQJH�IRU�ZKDW�VHHPV�WR�EH�D�UHODWLYHO\�PLQRU�SURFH�

GXUDO�GHWDLO� �+2(//(5,1*��FLWHG� LQ�58%,16��S������7KHUH�DUH�QR� UHDVRQV�DSSDUHQW� IRU�DVVXPLQJ� WKDW� WKH
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SULRULWLHV�RI�WKH�FRQWUDFWLQJ�SDUWLHV�LQ�WKH�FDVH�DW�KDQG�GLIIHU�IURP�WKLV�JHQHUDO�UXOH��,W�FDQ�WKXV�EH�FRQ�

FOXGHG� WKDW� WKH� FRQWUDFWLQJ�SDUWLHV�GLG�QRW� LQWHQG� WR�HPSRZHU� WKH�7ULEXQDO� WR�RUGHU� VHFXULW\� IRU� FRVWV

DEVHQW�D�VSHFLILF�FODXVH�WR�WKH�FRQWUDU\��%8&+(5��SDUD�������6$1'52&.��S����������/$/,9(��328'5(7�	

5(<021'��S�������

� )XUWKHUPRUH��5(6321'(17¶V�JHQHUDO�VDOHV�FRQGLWLRQV��ZKLFK�IRUP�SDUW�RI� WKH�DJUHHPHQW�� UHPDLQ�VLOHQW

RQ�WKLV�WRSLF��2EYLRXVO\��5(6321'(17�GLG�QRW�HQYLVDJH�WKDW�LQ�DQ\�FRQFHLYDEOH�FDVH�WKH�RSSRVLQJ�SDUW\

FRXOG�EH�RUGHUHG�WR�SURYLGH�VHFXULW\�IRU�FRVWV��,Q�WKH�DEVHQFH�RI�DQ�H[SUHVV�EDVLV�IRU�VXFK�D�PHDVXUH�

DQ\�SRZHU�RI�WKH�$UELWUDO�7ULEXQDO�WR�RUGHU�VHFXULW\�IRU�FRVWV�ZRXOG�KDYH�WR�EH�IXUQLVKHG�E\�WKH�OH[�DUELWUL

RU� LQVWLWXWLRQDO� UXOHV�FKRVHQ�E\� WKH�FRQWUDFWLQJ�SDUWLHV� �0DYDQL�Y��5DOOL�%URWKHUV�/WG�����������$OO�(�5�

������������$FFRUGLQJO\��WKH�JHQHUDO�VDOHV�FRQGLWLRQV�VWDWH�WKDW�DQ\�GLVSXWH�DULVLQJ�RXW�RI�RU�LQ�FRQQHF�

WLRQ�ZLWK�WKH�FRQWUDFW�VKDOO�EH�UHIHUUHG�WR�DQG�ILQDOO\�UHVROYHG�LQ�9LQGRERQD��'DQXELD��LQ�DFFRUGDQFH�ZLWK

6,$&�5XOHV� �&/$,0$17¶V� ([KLELW� 1R�� ��� SDUD�� ����� $V�&/$,0$17� ZLOO� VKRZ� EHORZ�� WKH� 81&,75$/�0/�

ZKLFK� WDNHV� SUHFHGHQFH� RYHU� WKH� 6,$&� 5XOHV�� GRHV� QRW� HPSRZHU� WKH� 7ULEXQDO� WR� RUGHU� VHFXULW\� IRU

FRVWV�

��� 7KHUH�,V�RQO\�/LPLWHG�3RZHU�RI�$UELWUDO�7ULEXQDO�WR�2UGHU�,QWHULP�0HDVXUHV�RI�3URWHFWLRQ

�$UW�����M��DQG��O����LQ�3DUWLFXODU�6HFXULW\�IRU�5(6321'(17·V�/HJDO�&RVWV�SXUVXDQW�WR�$UW������

6,$&�5XOHV

�� 7KH�DSSOLFDEOH� LQVWLWXWLRQDO� UXOHV�JLYH� WKH�7ULEXQDO� WKH�SRZHU� WR�PDNH�RUGHUV�RU�JLYH�GLUHFWLRQV�WR�DQ\

SDUW\�IRU�DQ�LQWHULP�LQMXQFWLRQ�RU�DQ\�RWKHU�LQWHULP�PHDVXUHV��$UW�����M��6,$&�5XOHV��DV�ZHOO�DV�WR�HQVXUH

WKH�HQIRUFHPHQW�RI�DQ\�DZDUG�PDGH�GXULQJ� WKH�SURFHHGLQJ� �$UW�����O��6,$&�5XOHV��� ,Q�SDUWLFXODU��$UW�

�����6,$&�5XOHV�VWDWHV�WKDW�WKH�7ULEXQDO�VKDOO�KDYH�WKH�SRZHU�WR�RUGHU�DQ\�SDUW\�WR�SURYLGH�VHFXULW\�IRU

FRVWV��$W� ILUVW� VLJKW�� LW�PLJKW�EH� LQIHUUHG� WKDW�SXUVXDQW� WR�$UW�������6,$&�5XOHV� WKH�7ULEXQDO�VKRXOG�EH

HPSRZHUHG� WR�RUGHU�VHFXULW\� IRU�FRVWV� LQ�HYHU\� FDVH��+RZHYHU�� WKH�6,$&�5XOHV� VWDWH� WKDW� WKH\� ³VKDOO

JRYHUQ�WKH�DUELWUDWLRQ�VDYH�WKDW��ZKHUH�DQ\�RI�WKHVH�UXOHV�LV�LQ�FRQIOLFW�ZLWK�D�SURYLVLRQ�RI�WKH�DSSOLFDEOH

ODZ�RI�WKH�DUELWUDWLRQ�IURP�ZKLFK�WKH�SDUWLHV�FDQQRW�GHURJDWH�� WKDW�SURYLVLRQ�VKDOO�SUHYDLO´� �$UW����6,$&

5XOHV���7KH�81&,75$/�0/�XQGRXEWHGO\�GRHV�SUHYDLO�RYHU�DQ\�LQVWLWXWLRQDO�UXOHV�LQ�WKDW�UHJDUG��&RQVH�

TXHQWO\��VLQFH� WKH�81&,75$/�0/�GRHV�QRW�JUDQW� WKH�7ULEXQDO� WKH�SRZHU� WR�RUGHU�VHFXULW\� IRU�FRVWV�� LW

VKRXOG�QRW�LVVXH�VXFK�DQ�RUGHU��6KRXOG�WKH�7ULEXQDO�QHYHUWKHOHVV�FRQVLGHU�RUGHULQJ�&/$,0$17�WR�SURYLGH

VHFXULW\� IRU�5(6321'(17¶V� OHJDO� FRVWV�� LW� VKRXOG�EH� UHWLFHQW� LQ� DSSO\LQJ�D�SURYLVLRQ�RI� WKH� LQVWLWXWLRQDO

UXOHV�WKDW�LV�LQ�FRQIOLFW�ZLWK�WKH�SUHYDLOLQJ�OH[�DUELWUL�
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�� :KHQ�WKH�6,$&�5XOHV�ZHUH�LQWURGXFHG�WKH\�ZHUH�ODUJHO\�EDVHG�RQ�WKH�81&,75$/�$UELWUDWLRQ�5XOHV�DQG

/&,$�5XOHV��ZLWK�VRPH�PRGLILFDWLRQV� �KWWS���ZZZ�VLDF�RUJ�VJ��BGZQOG3')�KWP��YLVLWHG�RQ���'HFHPEHU

�������$V�WKHUH�DUH�QR�FRPPHQWV�RQ�WKH�6,$&�5XOHV�LW�PD\�EH�KHOSIXO�WR�FRQVXOW�WKRVH�DUELWUDWLRQ�UXOHV

UHJDUGLQJ�WKH�UHTXLUHPHQWV�ZKLFK�PXVW�EH�IXOILOOHG�IRU�RUGHULQJ�D�SDUW\�WR�SRVW�VHFXULW\�IRU�FRVWV�

�� 7KH� /&,$�5XOHV�� LQ� SDUWLFXODU� $UW�� ������ FRQFHUQLQJ� LQWHULP� DQG� FRQVHUYDWRU\�PHDVXUHV�� GR� QRW� JLYH

SUHFLVH�DQVZHUV�DV�WR�ZKHQ�VXFK�D�PHDVXUH�PLJKW�EH�DSSURSULDWH��,Q�YLHZ�RI�WKH�FRQWURYHUVLDO�GLVFXV�

VLRQV�UHJDUGLQJ�WKH�SRZHU�RI�DQ�DUELWUDO�7ULEXQDO�WR�RUGHU�VHFXULW\�IRU�FRVWV�LW�FDQQRW�EH�DVVXPHG�D�SULRUL

WKDW�WKH�DUELWUDWRUV�DUH�DXWKRUL]HG�WR�GR�VR�LQ�HYHU\�FDVH�DEVHQW�VSHFLILF�UHDVRQV�

�� 3XUVXDQW�WR�$UW��������81&,75$/�$UELWUDWLRQ�5XOHV�WKH�7ULEXQDO�VKDOO�EH�HQWLWOHG�WR�UHTXLUH�VHFXULW\�IRU

FRVWV� IRU�PHDVXUHV��ZKLFK� LW�GHHPV�QHFHVVDU\� LQ� UHVSHFW�RI� WKH�VXEMHFW�PDWWHU� �$UW��������81&,75$/

$UELWUDWLRQ�5XOHV���7KUHH�SUREOHPV�DULVH�LQ�FRQQHFWLRQ�ZLWK�WKH�VXEMHFW�PDWWHU�RI�WKH�GLVSXWH�

�� )LUVWO\�� WKH�7ULEXQDO� VKRXOG� FRQVLGHU�ZKHWKHU� DQ� HQYLVDJHG� LQWHULP�PHDVXUH� LV� QHFHVVDU\� LQ� RUGHU� WR

SUHVHUYH� WKH� ULJKWV�� ZKLFK� IRUP� SDUW� RI� WKH� VXEMHFW�PDWWHU� RI� WKH� GLVSXWH� �5(')(51�+817(5�� S�� ����

5(')(51��S�����=8/(*(5��S��������7KH�LQWHULP�PHDVXUH�RI�SURWHFWLRQ�LV�QRW�WKH�VXEMHFW�PDWWHU�LQ�WKLV�GLV�

SXWH��6HFWLRQ�����&RQVHTXHQWO\��WKH�7ULEXQDO�VKRXOG�QRW�HQWHUWDLQ�WKLV�UHTXHVW�

�� 6HFRQGO\�� DV� VXFK� LQWHULP�PHDVXUHV� FDQ� EH� HVWDEOLVKHG� LQ� WKH� IRUP� RI� DQ� LQWHULP� DZDUG� �$UW�� �����

81&,75$/�$UELWUDWLRQ�5XOHV��%/(66,1*��S�������� WKH�7ULEXQDO�PLJKW� LQDGYHUWHQWO\�DSSHDU�ELDVHG� LQ� ID�

YRXU�RI�5(6321'(17��,Q�DGGLWLRQ��LI�WKH�LQVWLWXWLRQDO�UXOHV�RU�HYHQ�WKH�SDUWLHV�WKHPVHOYHV�YHVW�WKH�7ULEX�

QDO�ZLWK�WKH�DXWKRULW\�WR�RUGHU�VHFXULW\�IRU�FRVWV��WKH�7ULEXQDO�VKRXOG�EH�YHU\�KHVLWDQW� WR�H[HUFLVH�VXFK

DXWKRULW\�� HVSHFLDOO\� LI� LW� VHHPV� WKHUHE\� WKDW� LW� LV� SUHMXGJLQJ� WKH�PHULWV� RI� WKH� FDVH� �+817(5�� S�� ����

5(6321'(17�DVVHUWV�VHFXULW\�IRU�FRVWV�VROHO\�RQ�WKH�SUHPLVH���DQG�QRW�EDVHG�RQ�IDFWV�WKDW�LW�ZLOO�VXFFHHG

RQ�WKH�PHULWV�RI�WKH�GLVSXWH���WKDW�WKH�7ULEXQDO�ZLOO� LQ�WKH�ILQDO�DZDUG�SXUVXDQW�WR�$UW�������6,$&�5XOHV

RUGHU�&/$,0$17�WR�SD\�5(6321'(17¶V�OHJDO�FRVWV��2UGHULQJ�VHFXULW\�IRU�FRVWV�LQ�WKH�FDVH�DW�KDQG�ZRXOG

YLRODWH� WKH�QHXWUDOLW\�SULQFLSOH��DV�VXFK�DQ�RUGHU�ZRXOG�D�SULRUL� IDYRXU�5(6321'(17� WR� WKH�GHWULPHQW�RI

&/$,0$17��FRPSDUH�DOVR�6$1'52&.��S������

�� 7KLUGO\�� $UW�� ������ 81&,75$/� $UELWUDWLRQ� 5XOHV� FRQIHUV� RQ� WKH� 7ULEXQDO� WKH� SRZHU� WR� RUGHU� LQWHULP

PHDVXUHV��VXFK�DV�VHFXULW\�IRU�FRVWV��EXW�RQO\�XQGHU�WKH�FRQGLWLRQ�WKDW�WKH�7ULEXQDO�GHHPV�WKLV�QHFHV�

VDU\��7KHUH� LV�QR�QHFHVVLW\�RI�VHFXULW\� IRU�FRVWV�KHUH�EHFDXVH� WKH� UHOHYDQW�FRQGLWLRQV�DUH�QRW� IXOILOOHG
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�VHH�EHORZ�,�&����(YHQ�ZHUH�WKH�FRQGLWLRQV�IXOILOOHG��LW�ZRXOG�EH�D�SDUDGR[�WR�JUDQW�VHFXULW\�IRU�FRVWV�EH�

FDXVH�³>Z@KLOH�FRQWHQGLQJ�WKDW�&/$,0$17¶V�ILQDQFLDO�VWDWH�LV�VXFK�WKDW�LW�FDQQRW�PHHW�D�IXWXUH�FRVW�DZDUG�

5(6321'(17��DW�WKH�VDPH�WLPH��UHTXHVWV�WKDW�LW�SURYLGH�VHFXULW\�LQ�WKH�OLNH�DPRXQW´��1(('+$0��S�������

&�� &RQGLWLRQV�IRU�([HUFLVLQJ�3RZHU�WR�2UGHU�6HFXULW\�IRU�&RVWV�$UH�QRW�)XOILOOHG

�� (YHQ�ZHUH�WKH�7ULEXQDO�WR�HQWHUWDLQ�WKH�RUGHULQJ�RI�VHFXULW\�WR�EH�SRVWHG�WR�FRYHU�5(6321'(17¶V� OHJDO

FRVWV��WKHVH�FRVWV�ZRXOG�KDYH�WR�SURYH�WR�EH�UHDVRQDEOH��.$55(5�'(6$;��S������7KHUHE\��WKH�7ULEXQDO

ZRXOG�KDYH�WR�H[HUFLVH� LWV�GLVFUHWLRQ�ZLWK�FRQVLGHUDEOH�UHVWUDLQW� �,&&�&DVH�1R��������RI���1RYHPEHU

�������DQG�RQO\�LQ�H[WUHPH�FDVHV��.$55(5�'(6$;��S��������)RU�UHDVRQV�VWDWHG�EHORZ��QR�VXFK�H[WUHPH

FDVH� REWDLQV� KHUH�� QRU� ZRXOG� LW� EH� UHDVRQDEOH� WR� DZDUG� VXFK� VHFXULW\�� EHFDXVH� ����� &/$,0$17� KDV

UHDFKDEOH�DVVHWV� LQ� WKH� MXULVGLFWLRQ�� �����&/$,0$17� LV� DEOH� WR�SD\� WKH� DUELWUDWLRQ� FRVWV� DQG�RWKHU� OHJDO

FRVWV�� ����� WKH�DSSOLFDWLRQ� LV�RXW�RI� WLPH�� ����� WKHUH�DUH�QR� UHOHYDQW�SUREOHPV� WR�HQIRUFH�D�SURVSHFWLYH

DZDUG�DQG��HYHQ�LI�WKHUH�ZHUH�������WKH�SRVWLQJ�RI�VHFXULW\�RQ�WKLV�EDVLV�ZRXOG�GLVFULPLQDWH�&/$,0$17�

��� &/$,0$17�+DV�5HDFKDEOH�$VVHWV�LQ�WKH�-XULVGLFWLRQ

�� 7KH�FLUFXPVWDQFHV�LQ�WKH�FDVH�DW�KDQG�DUH�QRW�FRPSDUDEOH�WR�FDVHV�LQ�ZKLFK�DQ�DZDUG�WR�SRVW�VHFXULW\

ZDV� UHQGHUHG�� )RU� H[DPSOH�� LQ�2LOH[� $�*�� 00� 0LWVXL� 	� &R��� D� 6ZLVV� SODLQWLII� ZDV� RUGHUHG� WR� SRVW

86���������LQ�VHFXULW\��7KH�SULPDU\�FRQFHUQ�RI�WKH�FRXUW�ZDV�WKDW��LQWHU�DOLD���LW�DSSHDU>HG@�WKDW�SODLQWLII

KDV�QR�DVVHWV�RU�LV�RXW�RI�EXVLQHVV���7KH�FLUFXPVWDQFHV�LQ�WKH�FDVH�DW�KDQG�REYLRXVO\�GLIIHU��EHFDXVH�LW

KDV�QRW�EHHQ�DUJXHG�RU�HYHQ�HVWDEOLVKHG�WKDW�&/$,0$17�KDV�QR�DVVHWV�RU�LV�RXW�RI�EXVLQHVV��7KXV��WKH

DUJXPHQW�RI�D�FRPSOHWH�ODFN�RI�IXQGV�FDQQRW�EH�XVHG�E\�5(6321'(17�WR�UHTXHVW�WKH�7ULEXQDO�WR�RUGHU�D

PHDVXUH�RI�SURWHFWLRQ�

��� &/$,0$17�,V�$EOH�WR�3D\�$UELWUDWLRQ�DQG�2WKHU�/HJDO�&RVWV

�� ,W�KDV�QRW�EHHQ�HVWDEOLVKHG�WKDW�&/$,0$17�LV�QRW�DEOH�WR�SD\�WKH�FRVWV�RI�WKLV�DUELWUDWLRQ�RU�RWKHU�OHJDO

FRVWV��,W�LV�WUXH�WKDW�WKHUH�KDYH�EHHQ�FDVHV�ZKHUH�WKH�SD\PHQW�RI�D�VXEVWDQWLDO�VXP�RI�PRQH\�ZDV�DW�WKH

URRW�RI�RUGHUV�IRU�VHFXULW\�IRU�FRVWV��LQ�ZKLFK�FRXUWV�RU�DUELWUDO�WULEXQDOV�YLHZHG�WKH�ILQDQFLDO�KHDOWK�RI�WKH

SODLQWLII�DV�D�PDMRU�IDFWRU�WR�EH�WDNHQ�LQWR�FRQVLGHUDWLRQ�ZKHQ�FRQWHPSODWLQJ�D�VHFXULW\�UHTXHVW�IRU�VHFX�

ULW\�� 6RPH� 8�6�� &RXUWV� KDYH� DOVR� VHHQ� LPSHFXQLRXVQHVV� DV� WKH� SULPDU\� MXVWLILFDWLRQ� IRU� VHFXULW\� UH�

TXLUHPHQWV��DQG�WKLV�HOHPHQW�LV�QHDUO\�DOZD\V�SDUW�RI�WKH�FRQVLGHUDWLRQ�RI�VXFK�PHDVXUHV�ZKHQ�RUGHUHG

E\�DUELWUDWRUV��7KXV��IRU�H[DPSOH��LQ�)URQWLHU�,QWHUQDWLRQDO�6KLSSLQJ�&RUS��Y��7DYURV��WKH�)HGHUDO�&RXUW�RI

&DQDGD� GHQLHG� VHFXULW\� IRU� FRVWV�� KROGLQJ� WKDW� VXFK�PHDVXUHV� ZRXOG� EH� DSSURSULDWH� RQO\� JLYHQ� �WKH

H[SHFWHG�KLJK�FRVW�RI�WKH�DUELWUDWLRQ�E\�UHDVRQ�RI�FRPSOH[�WHFKQLFDO�LVVXHV�ZKLFK�PLJKW�RQO\�EH�LQYHVWL�
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JDWHG�DQG�DUELWUDWHG�DW�JUHDW�H[SHQVH�DQG�WKH�IDFW�WKDW� LI� WKH�SDUW\�VHHNLQJ�VHFXULW\�ZDV�VXFFHVVIXO�� LW

PLJKW��EHFDXVH�RI�WKH�RWKHU
V�FOHDU�SUHFDULRXV�ILQDQFLDO�SRVLWLRQ��EH�DW�ULVN�LQ�EHLQJ�DEOH�WR�FROOHFW�FRVWV

DW�WKH�HQG�RI�WKH�GD\���SDUD�������&/$,0$17�KDV�HVWDEOLVKHG�WKDW�LW�WDNHV�LWV�REOLJDWLRQV�VHULRXVO\��)LUVWO\�

LW� IXOILOOHG�WKH�FRQWUDFW�RI�VDOH�ZLWK�5(6321'(17�ZLWKRXW�DQ\�GHOD\V��)XUWKHU��XQOLNH� WKH�5(6321'(17�� LW

DGYDQFHG�WKH�DUELWUDO�FRVWV�LQ�WKH�DPRXQW�RI�6���������LPPHGLDWHO\��&/$,0$17�KDV�JLYHQ�QR�UHDVRQ�WR

5(6321'(17�RU� WKH�7ULEXQDO� WR�GRXEW� LWV�ZLOOLQJQHVV� RU� FDSDFLW\� WR�PDNH� SD\PHQWV�� ,Q� KLV� OHWWHU� RI� �

6HSWHPEHU������0U��/DQJZHLOHU�VWDWHG�H[SUHVVO\� WKDW�&/$,0$17�ZRXOG�QRW�KDYH�DQ\�GLIILFXOW\�RU�KHVL�

WDQFH� LQ� SD\LQJ� DUELWUDWLRQ� RU� RWKHU� OHJDO� FRVWV� VKRXOG� &/$,0$17� ZRXOG� ORVH� WKHVH� SURFHHGLQJV� �0U�

/DQJZHLOHU¶V�OHWWHU�RI���6HSWHPEHU��������&/$,0$17�LV�D�ODUJH�FRPSDQ\�ZLWK�VROLG�DQQXDO�VDOHV�EHWZHHQ

86������������DQG�86������������� �3URFHGXUDO�2UGHU�1R�����SDUD�������7KH�PHUH� IDFW� WKDW� LW� LV� FXU�

UHQWO\�LQYROYHG�LQ�D�GXH�GLOLJHQFH�SURFHVV�ZLWK�(TXDWRULDQD�,QYHVWRUV��RQH�RI�WKH�ODUJHVW�ILQDQFLDO�ILUPV�LQ

(TXDWRULDQD��VHUYHV�DV�FRUURERUDWLRQ��7KHUH�DUH�QR�UHDVRQV�WR�IHDU�WKDW�&/$,0$17�ZLOO�EH�XQDEOH�WR�SD\�

��� 7KH�$SSOLFDWLRQ�,V�RXW�RI�7LPH

�� &/$,0$17�VXEPLWWHG�LWV�1RWLFH�RI�$UELWUDWLRQ�DJDLQVW�5(6321'(17�RQ����)HEUXDU\�������$�FRS\�WKHUHRI

ZDV�VHQW�WR�5(6321'(17�WKDW�VDPH�GD\��5(6321'(17�UHTXHVWHG�WKH�$UELWUDWLRQ�7ULEXQDO�RQ���6HSWHP�

EHU������WR�RUGHU�&/$,0$17�WR�SURYLGH�VHFXULW\�IRU�FRVWV�LQ�WKH�DPRXQW�RI�86����������6HYHUDO�PRQWKV

DQG�QXPHURXV� DSSURSULDWH� RSSRUWXQLWLHV� SDVVHG� E\�ZLWKRXW� 5(6321'(17� WDNLQJ� DQ\� DFWLRQ� LQ� WKLV� UH�

VSHFW��7KXV��LW�FDQQRW�EH�DVVXPHG�WKDW�&/$,0$17¶V�DELOLW\�WR�SD\�5(6321'(17¶V�OHJDO�FRVWV�RU�WKH�ODWWHU¶V

FRQFHUQV� WKDW� WKH� ILQDO�DZDUG�PD\� UHPDLQ�HQIRUFHDEOH�RQO\�DURXVH�DW� WKLV� ODWH� VWDJH�RI� WKHVH�DUELWUDO

SURFHHGLQJV�� $FFRUGLQJO\�� 5(6321'(17� KDV� PLVVHG� WKH� RSSRUWXQLW\� WR� WLPHO\� UHTXHVW� WKH� 7ULEXQDO� WR

RUGHU�VHFXULW\�IRU�OHJDO�FRVWV�DQG�WKHUHIRUH�WKH�7ULEXQDO�VKRXOG�UHMHFW�LWV�UHTXHVW�

��� 3UREOHPV��LI�DQ\��ZLWK�(QIRUFHPHQW�RI�)RUHLJQ�$ZDUGV�LQ�(TXDWRULDQD�$UH�QRW�5HOHYDQW

�� 5(6321'(17�IXUWKHU�DUJXHV�WKDW�&/$,0$17�VKRXOG�EH�RUGHUHG�WR�SURYLGH�VHFXULW\�IRU�FRVWV�GXH�WR�WKH�IDFW

WKDW� WKH� VWDWH� FRXUWV� RI� (TXDWRULDQD� KDYH� QRW� EHHQ� ULJRURXV� LQ� WKHLU� HQIRUFHPHQW� RI� IRUHLJQ� DZDUGV�

:KLOH� WKLV�SRLQW�KDV�QRW�EHHQ�DUJXHG�KLWKHUWR� LQ� WKH�FRQWH[W�RI�5(6321'(17¶V� UHTXHVW� IRU� VHFXULW\� IRU

FRVWV��&/$,0$17�PXVW�DGGUHVV�LW�KHUH�IRU�WKH�DYRLGDQFH�RI�DQ\�GRXEW�DW�WKLV�VWDJH�

�� 5(6321'(17�MXVWLILHV�LWV�UHTXHVW�LQ�SDUWLFXODU�ZLWK�WKH�DOOHJHG�IDFW�³WKDW�WKH�QDWLRQDO�FRXUWV�RI�(TXDWRUL�

DQD�KDYH�QRW�EHHQ�ULJRURXV�LQ�WKHLU�HQIRUFHPHQW�RI�IRUHLJQ�DZDUGV´�DQG�WKDW�³WKH\�KDYH�IRXQG�ZD\V�WR

DYRLG�HQIRUFLQJ� DZDUGV� DJDLQVW� ILUPV� IURP�(TXDWRULDQD�ZKHQ� WKH� ILUP� LV� LQ� ILQDQFLDO� GLIILFXOWLHV�� HYHQ

WKRXJK�QRW�DV�\HW�LQ�LQVROYHQF\�SURFHHGLQJV´��0U��)DVWWUDFN¶V�OHWWHU�RI���6HSWHPEHU��������)LUVWO\��LW�PXVW
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EH�SRLQWHG�RXW�WKDW�&/$,0$17�KDV�QHYHU�EHHQ�LQYROYHG�LQ�DQ\�VXFK�SURFHHGLQJV��7KH�FDVHV�PHQWLRQHG

KDYH�QRWKLQJ�WR�GR�ZLWK�&/$,0$17��6HFRQGO\��5(6321'(17�KDV�QRW�VKRZQ�WKDW�&/$,0$17�KDV�GLIILFXOWLHV

LQ�SD\LQJ�DUELWUDO�FRVWV�RU�DQ\�RWKHU� OHJDO�FRVWV� LQ�FRQQHFWLRQ�ZLWK�WKHVH�SURFHHGLQJV��7KHUH�LV�QR�HYL�

GHQFH�WKDW�&/$,0$17�ZRXOG�EH�KHVLWDQW�WR�HIIHFW�DOO�SD\PHQWV�LI�RUGHUHG�WR�GR�VR��)LQDOO\��WKH�DUJXPHQW

DJDLQVW� VHFXULW\� GHULYHG� IURP� UHVLGHQFH� LV� IXUWKHU� VWUHQJWKHQHG� E\� WKH� DVVXPSWLRQ� WKDW� 5(6321'(17

NQHZ� WKH�QDWLRQDOLW\�DQG�SODFH�RI� UHVLGHQFH�RI� LWV�FRXQWHUSDUW\�DQG�WKHUHIRUH�FDQ� IDLUO\�EH�GHHPHG� WR

KDYH� DVVXPHG� WKH� ULVN� RI� GHDOLQJ� ZLWK� &/$,0$17� �FRPSDUH� DOVR� 58%,16�� S�� ����� $FFRUGLQJO\�

5(6321'(17¶V�DUJXPHQW�VKRXOG�QRW�EH�WDNHQ�LQWR�FRQVLGHUDWLRQ�E\�WKH�7ULEXQDO�WR�RUGHU�WKH�VHFXULW\�RI

FRVWV�

��� 7KH�3RVWLQJ�RI�6HFXULW\�:RXOG�'LVFULPLQDWH�&/$,0$17

�� )LQDOO\��DV�(TXDWRULDQD�LV�D�SDUW\�WR�WKH�1<�&RQYHQWLRQ��LWV�QDWLRQDO�FRXUWV�DUH�REOLJHG�WR�UHFRJQL]H�DV

ELQGLQJ� DQG� HQIRUFH� DQ\� DUELWUDO� DZDUG� �$UW�� ,,,� 1<� &RQYHQWLRQ��� 5(6321'(17� UHTXHVWHG� VHFXULW\� IRU

FRVWV� LQWHU�DOLD�EDVHG�RQ�D�VWDWHPHQW�PDGH� LQ� WKH�UHSRUW� UHJDUGLQJ�WKH�H[SHULHQFH�ZLWK�FRXUW�HQIRUFH�

PHQW�RI� DZDUGV�XQGHU� WKH�1<�&RQYHQWLRQ�SUHSDUHG�E\� WKH� ,QWHUQDWLRQDO�$UELWUDWLRQ�&RPPLWWHH�RI� WKH

,QWHUQDWLRQDO�&RPPHUFLDO�/DZ�$VVRFLDWLRQ��0U��)DVWWUDFN¶V�OHWWHU�RI���6HSWHPEHU��������,Q�WKLV�UHVSHFW�

WKH�FDVH�DW�KDQG�PD\�EH�FRPSDUHG�WR�,&&�&DVH�1R���������������ZKHUH�DQ�DUELWUDO�WULEXQDO�UHIXVHG�D

<XJRVODY�UHVSRQGHQW
V�UHTXHVW�IRU�86����������LQ�VHFXULW\�IRU�SURFHGXUDO�FRVWV�UHTXHVWHG�DV�SURWHFWLRQ

DJDLQVW�WKH�LPSHFXQLRXV�3DQDPDQLDQ�&ODLPDQW
V�REYLRXV�LQDELOLW\�WR�SD\�DQ\�FRVWV�DZDUG��5HVSRQGHQW

PDGH�WKUHH�DUJXPHQWV������WKH�FODLPDQW�ZDV�DQ�RII�VKRUH�FRPSDQ\�ZLWK�QR�DVVHWV��H[FHSW�86��������

LQ�VKDUH�FDSLWDO�������<XJRVODYLD�KDG�QR�ELODWHUDO�FRQYHQWLRQ�HQVXULQJ�HQIRUFHPHQW�ZLWK�FODLPDQW¶V�VWDWH

RI�GRPLFLOH��3DQDPD��DQG�����ZLWKRXW�VHFXULW\��$UW�����RI�WKH�,&&�5XOHV�FRXOG�QRW�EH�LPSOHPHQWHG�VKRXOG

WKH� UHVSRQGHQW�SUHYDLO��7KH�DUELWUDWRU�KHOG� WKDW� WKH� UHVSRQGHQW¶V�FRQVLGHUDWLRQV�ZHUH� LQFRQFOXVLYH� IRU

WZR�UHDVRQV������VHFXULW\�ZRXOG�RYHUEXUGHQ�WKH�FODLPDQW��VLQFH�WKH�UHVSRQGHQW�KDG�GHFOLQHG�WR�DGYDQFH

LWV�KDOI�RI�SURFHGXUDO�IHHV������UHVSRQGHQWV�NQHZ�WKH�QDWLRQDOLW\�DQG�ILQDQFLDO�SRVLWLRQ�RI�WKH�FODLPDQW�DW

WKH�WLPH�WKH�FRQWUDFW�ZDV�VLJQHG�DQG�ZDV�DZDUH�RI�WKH�DEVHQFH�RI�DQ\�HQIRUFHPHQW�WUHDW\��7KH�VLWXD�

WLRQ�KHUH�LV�VLPLODU��5(6321'(17�ZHOO�NQHZ�WKH�FRQGLWLRQV�SUHYDLOLQJ�LQ�(TXDWRULDQD¶V�VWDWH�FRXUWV�ZKHQ

HQWHULQJ�LQWR�WKH�DJUHHPHQW�ZLWK�&/$,0$17��,Q�DGGLWLRQ��WR�EXUGHQ�&/$,0$17�RQ�WKH�EDVLV�RI�LWV�QDWLRQDOLW\

ZRXOG�YLRODWH�WKH�SULQFLSOH�RI�HTXDO�WUHDWPHQW�UHJDUGOHVV�RI�QDWLRQDOLW\��7KLV�QRQ�GLVFULPLQDWLRQ�FRQFHUQ

LV�HPERGLHG�LQ�WKH���WK�+DJXH�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�$FFHVV�WR�-XVWLFH��ZKLFK�IRUELGV�DQ\�SUDFWLFH

UHTXLULQJ�OLWLJDQWV�WR�JLYH�VHFXULW\�IRU�FRVWV�RQ�DFFRXQW�RI�WKHLU�UHVLGHQFH�LQ�DQ�DQRWKHU�FRXQWU\��6('0$1�

S������HW�VHT����5HTXLULQJ�D�SDUW\�LQ�LQWHUQDWLRQDO�DUELWUDWLRQ�WR�SRVW�VHFXULW\�IRU�FRVWV�IRU�WKH�UHDVRQ�WKDW

LW� LV�D� UHVLGHQW�RI�(TXDWRULDQD��D�FRXQWU\�ZKLFK� LV�QRW� WKH�FRXQWU\�RI� WKH�VHDW�RI� WKH�DUELWUDWLRQ��ZRXOG
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WKHUHIRUH�EH�WDQWDPRXQW�WR�D�YLRODWLRQ�RI�WKH�RUGUH�SXEOLF�LQWHUQDWLRQDO��FRPSDUH�DOVR�.$55(5�'(6$;��S�

�����)28&+$5'�*$,//$5'�*2/'0$1��SDUD��������

'�� $SSURSULDWH�$PRXQW�RI�6HFXULW\�IRU�&RVWV

�� 6KRXOG� WKH�7ULEXQDO�GHFLGH� WR�H[HUFLVH� WKH�SRZHU� WR�RUGHU� VHFXULW\� IRU� OHJDO� FRVWV�� WKH�DPRXQW�ZRXOG

KDYH� WR�FRUUHVSRQG�DV�FORVHO\�DV�SRVVLEOH� WR� WKH�VHFXULW\�QHHGV�RI�5(6321'(17� LQ�RUGHU� WR�PLQLPL]H

RSSUHVVLRQ� WR�&/$,0$17�� 7KLV�ZRXOG� UHTXLUH� DQ� H[DPLQDWLRQ� RI� 5(6321'(17¶V� OHJDO� IHH� HVWLPDWHV� IRU

UHDVRQDEOHQHVV��ERWK�DV�UHJDUGV�WR�UDWHV�DQG�QXPEHU�RI�KRXUV��2
5(,//<��S������������

�� ³7KH�YLHZ� LV� WKDW� LQ� LQWHUQDWLRQDO� DUELWUDWLRQ�SDUW\� UHSUHVHQWDWLRQ� FRVWV�PD\� YDU\�ZLGHO\� EHFDXVH� RI� D

QXPEHU�RI�IDFWRUV��LQFOXGLQJ�WKH�YDVWO\�GLIIHUHQW�FRQGLWLRQV�XQGHU�ZKLFK�ODZ\HUV�ZRUN�DURXQG�WKH�ZRUOG

DQG�WKH�YDU\LQJ�DELOLW\�RI�ODZ\HUV�XVHG�WR�WKHLU�GRPHVWLF�FLYLO�SURFHGXUH�WR�DGDSW�WR�WKH�RIWHQ�XQIDPLOLDU

ZD\V�RI� LQWHUQDWLRQDO�FRPPHUFLDO�DUELWUDWLRQ´��.$55(5�'(6$;��S������ ,Q�&/$,0$17¶V�YLHZ�WKH�81&,75$/

0/�VKRXOG�EH� IROORZHG� WKDW� VHFXULW\� IRU� FRVWV� FDQQRW�EH�JUDQWHG� IRU� FRVWV�DOUHDG\� LQFXUUHG� �FRPSDUH

DOVR�%*(����,,������%*(�����,,�����FRQV������3XUVXDQW�WR�81&,75$/�0/�VHFXULW\�IRU�FRVWV�LV�FRQFHLYHG

DV�D�PHDVXUH�RI�SURWHFWLRQ��$�&1���������7KH�DLP�RI�RUGHULQJ�VHFXULW\�IRU�FRVWV�VKRXOG�WKHUHIRUH�EH�WR

SUHYHQW�LUUHSDUDEOH�KDUP�WR�WKH�UHTXHVWLQJ�SDUW\��5(6321'(17¶V�FRVWV�IRU�OHJDO�GHIHQVH�GXH�DW�WKH�GDWH

RI�ILOLQJ�LWV�UHTXHVW�IRU�VHFXULW\�IRU�FRVWV����6HSWHPEHU�������DUH�DOUHDG\�SDLG�DQG�WKHUHIRUH�FDQQRW�EH

SURWHFWHG�DQ\PRUH��&RQVHTXHQWO\��HYHQ�ZHUH�WKH�7ULEXQDO�WR�FRQWHPSODWH�DZDUGLQJ�VHFXULW\� IRU�FRVWV�

WKH�UHTXHVWHG�DPRXQW�ZRXOG�KDYH�WR�EH�UHFRQVLGHUHG�E\�WKH�$UELWUDO�7ULEXQDO�

(�� &RQFOXVLRQ

�� &/$,0$17�PRYHV�WKH�$UELWUDO�7ULEXQDO�VKRXOG�QRW�RUGHU�VHFXULW\�IRU�FRVWV�DV�LW�LV�KDV�QR�MXULVGLFWLRQ�WR�GR

VR� XQGHU� WKH�81&,75$/�0/��6KRXOG� WKH�7ULEXQDO� KROG� WKDW� LW� KDV� MXULVGLFWLRQ�� &/$,0$17� KDV� GHPRQ�

VWUDWHG�WKDW�VXFK�MXULVGLFWLRQ�VKRXOG�EH�H[HUFLVHG�ZLWK�JUHDW�UHWLFHQFH�DQG�WKDW�DOO�WKH�VXEVWDQWLDO�DUJX�

PHQWV�DGYDQFHG�DERYH�VKRXOG�OHDG�WKH�7ULEXQDO�WR�UHMHFW�5(6321'(17¶V�UHTXHVW�

,,�� 7+(�352326,7,21�2)�$�'87<�2)�&21),'(17,$/,7<�)25�&/$,0$17�,6�72�%(

5(-(&7('

�� 7KH� GXW\� RI� FRQILGHQWLDOLW\� LV� RIWHQ� FLWHG� DV� DQ� DGYDQWDJH� RI� DUELWUDWLRQ� RYHU� OLWLJDWLRQ� LQ� VWDWH� FRXUWV

�5(')(51�+817(5��S�������8QIRUWXQDWHO\�� LW� LV�DOVR�D�GXW\�ZKLFK�KDV�EHHQ�GHILQHG�GLIIHUHQWO\� LQ�VHYHUDO

OHJDO�WH[WV��DQG�DV�D�UHVXOW��HYHQ�LI�ERWK�SDUWLHV�WR�DQ�DUELWUDWLRQ�KDYH�DJUHHG�RQ�D�GXW\�RI�FRQILGHQWLDOLW\�

YDULRXV�H[FHSWLRQV�PXVW�EH� WDNHQ� LQWR�DFFRXQW��9HU\�RIWHQ�D� FRQIOLFW� DULVHV�EHWZHHQ� WKH� LQWHUHVW� RI� D
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SDUW\� WR� GLVFORVH� WKH� IDFW� WKDW� DUELWUDWLRQ� SURFHHGLQJV� DUH� SHQGLQJ�� RQ� WKH� RQH� KDQG�� DQG� LWV� GXW\� WR

PDLQWDLQ�FRQILGHQWLDOLW\�RQ�WKH�RWKHU�KDQG��,Q�D�SODQQHG�DFTXLVLWLRQ�RU�LQ�D�GXH�GLOLJHQFH�SURFHVV�LW�FDQ

EH�HVVHQWLDO� WR�GLYXOJH�DOO�PDWWHUV� WKDW�FRXOG�DIIHFW�D�FRPSDQ\�HLWKHU�PDWHULDOO\�RU� ILQDQFLDOO\��)RU� WKLV

UHDVRQ�WKH�LQWHUHVW�WR�GLVFORVH�WKH�IDFW�RI�DQ�DUELWUDWLRQDO�SURFHVV�FDQ�EH�YDOXHG�KLJKHU�WKDQ�WKH�GXW\�WR

PDLQWDLQ�FRQILGHQWLDOLW\��$� VWULFW�GXW\�RI� FRQILGHQWLDOLW\�DOVR� LQ� WKLV� FDVH�ZRXOG�PHDQ� WKDW�QR� FRPSDQ\

LQYROYHG�LQ�DQ�DUELWUDO�SURFHHGLQJ�FRXOG�PHUJH�ZLWK�RWKHU�FRPSDQLHV��7KLV�ZRXOG�REYLRXVO\� OHDG�WR�DQ

XQUHDVRQDEOH�UHVXOW��$Q�REOLJDWLRQ�WR�PDLQWDLQ�FRQILGHQWLDOLW\�PXVW�SURWHFW�OHJLWLPDWH�LQWHUHVWV�DQG�FDQ�

QRW�EH�LQYRNHG�RQO\�WR�KDUDVV�WKH�RWKHU�SDUW\�

�� 7KH�IROORZLQJ�SDVVDJHV�ZLOO�VKRZ�WKDW�WKH�7ULEXQDO�KDV�QR�SRZHU�WR�RUGHU�&/$,0$17�WR�NHHS�WKH�IDFW�RI

WKH�DUELWUDWLRQ�FRQILGHQWLDO��$���DQG�WKDW�HYHQ�ZHUH�WKH�7ULEXQDO�WR�KDYH�VXFK�SRZHU��QR�JURXQGV�H[LVW�IRU

H[HUFLVLQJ�LW��%����&RQVHTXHQWO\��WKHUH�LV�QR�GXW\�LQFXPEHQW�RQ�&/$,0$17�WR�NHHS�WKH�IDFW�WKDW�DQ�DUELWUD�

WLRQ�LV�LQ�SURJUHVV�FRQILGHQWLDO�

$�� /DFN�RI�-XULVGLFWLRQ�RI�WKH�7ULEXQDO�WR�$GGUHVV�WKLV�,VVXH

�� &/$,0$17� VKDOO� GHPRQVWUDWH� WKDW� WKH� $UELWUDO� 7ULEXQDO� KDV� QR� SRZHU� WR� RUGHU� LQWHULP� PHDVXUHV� RI

SURWHFWLRQ�ZLWK�UHJDUG�WR�D�GXW\�RI�FRQILGHQWLDOLW\�

�� 3XUVXDQW� WR�$UW�� ���M�� 6,$&�5XOHV��$UW�� ��DQG�$UW�� ���81&,75$/�0/� WKH�7ULEXQDO�PD\� XQGHU� FHUWDLQ

VSHFLILF�FLUFXPVWDQFHV�LVVXH�DQ�LQWHULP�RUGHU��.h+1��S�������&RQVHTXHQWO\��WKH�7ULEXQDO�KDV�WR�FRQVLGHU

ZKHWKHU�WKH�LQWHULP�PHDVXUH�LV�QHFHVVDU\�WR�SUHVHUYH�WKH�ULJKWV�WKDW�DUH�WKH�VXEMHFW�PDWWHU�RI�WKH�GLV�

SXWH�� SHQGLQJ� WKH� 7ULEXQDO¶V� GHFLVLRQ�� DQG� LQ� RUGHU� WR� DYRLG� LUUHSDUDEOH� GDPDJH� WR� WKH� DSSOLFDQWV

�5(')(51�+817(5��S�������5(')(51��S�����=8/(*(5��S�������)28&+$5'�*$,//$5'�*2/'0$1��S�������

��� $�'XW\�RI�&RQILGHQWLDOLW\�,V�QRW�3DUW�RI�WKH�6XEMHFW�0DWWHU�RI�WKH�'LVSXWH

�� $UW�����81&,75$/�0/� ILUVW�VHQWHQFH�VWDWHV�H[SOLFLWO\� WKDW�DOO� LQWHULP�PHDVXUHV�PXVW�EH� UHODWHG� WR� WKH

VXEMHFW�PDWWHU� RI� WKH� GLVSXWH� �5(')(51�+817(5�� S�� �����:(,*$1'�� S�� ������ +2/7=0$11�1(8+$86�� S�

�����%g&.67,(*(/�� S�� ������ ,Q� WKH�GLVSXWH�EHWZHHQ�&/$,0$17�DQG�5(6321'(17�� WKH� FRQIRUPLW\� RI� WKH

PDFKLQHV� GHOLYHUHG� ZLWK� WKH� VDOHV� FRQWUDFW� FRQVWLWXWHV� &/$,0$17¶V� PDLQ� FRQFHUQ�� DQG� WKHUHIRUH� DQ\

LQWHULP�PHDVXUHV�PXVW�EH�GLUHFWO\�UHODWHG�WKHUHWR��$V�5(6321'(17�LV�RQO\�ZRUULHG�DERXW�D�SRVVLEOH�GLV�

FORVXUH� WR�(TXDWRULDQD�,QYHVWRUV��QRW�HYHQ�WR�WKH�SXEOLF��DQG�KHQFH� UHTXHVWV� WKH�7ULEXQDO� WR�RUGHU� LQ�

WHULP�PHDVXUHV��LW�LV�KLJKO\�TXHVWLRQDEOH�ZKHWKHU�WKHUH�LV�DQ\�UHODWLRQ�WR�WKH�TXHVWLRQ�RI�WKH�FRQIRUPLW\

RI�WKH�JRRGV�DQG��DV�D�UHVXOW��WR�WKH�VXEMHFW�PDWWHU�RI�WKH�GLVSXWH��3XUVXDQW�WR�$UW�����81&,75$/�0/�QR
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LQWHULP�PHDVXUHV�RI�SURWHFWLRQ�VKRXOG�EH�JUDQWHG�VLQFH�WKHVH�ZRXOG�QRW�EH�UHODWHG�WR�WKH�VXEMHFW�PDWWHU

RI�WKH�GLVSXWH�

��� &RQFOXVLRQ

�� ,Q� WKH�FDVH�DW�KDQG�� WKHUH� LV�QR�GRXEW� WKDW� WKH�7ULEXQDO�KDV�QR�SRZHU� WR�RUGHU�&/$,0$17� WR�PDLQWDLQ

FRQILGHQWLDOLW\��$V�VXEVWDQWLDOO\� VXEPLWWHG�DERYH�� WKH� LQWHULP�PHDVXUHV�DUH�QRW� UHODWHG� WR� WKH� VXEMHFW�

PDWWHU� RI� WKH� FDVH�� WKHUHIRUH�� WKH� 7ULEXQDO� VKRXOG� QRW� RUGHU� WKH� LQWHULP� PHDVXUHV� UHTXHVWHG� E\

5(6321'(17�

�� 6KRXOG�WKH�$UELWUDO�7ULEXQDO�QHYHUWKHOHVV�FRPH�WR�WKH�FRQFOXVLRQ�WKDW�LW�KDV�WKH�SRZHU�WR�RUGHU� LQWHULP

PHDVXUHV�RI�SURWHFWLRQ��&/$,0$17�ZLOO�GHPRQVWUDWH� WKDW�QR�VXEVWDQWLDO�JURXQGV�H[LVW� IRU�DVVXPLQJ� WKH

H[LVWHQFH�RI�D�GXW\�RI�FRQILGHQWLDOLW\�

%�� 7KH�'LVFORVXUH�DW�+DQG�'RHV�QRW�&RQIOLFW�ZLWK�$UW�������6,$&�5XOHV

�� (YHQ�VKRXOG�WKH�7ULEXQDO�KROG�WKDW� LW�KDV�WKH�SRZHU�WR�PDNH�DQ�RUGHU� LQ�WKLV�UHVSHFW�� LW�PXVW�WDNH�LQWR

DFFRXQW�WKDW�QHLWKHU�WKH�1<�&RQYHQWLRQ��%52:1��S������QRU�WKH�81&,75$/�0/��WKH�JRYHUQLQJ�OH[�DUELWUL

�6HFUHWDULDW� 1RWH� $�&1��������� PDNHV� DQ\� SURYLVLRQ� IRU� D� GXW\� RI� FRQILGHQWLDOLW\�� &/$,0$17� DQG

5(6321'(17�DJUHHG�WKDW�DUELWUDWLRQ�SURFHHGLQJV�VKRXOG�EH�UHVROYHG�LQ�DFFRUGDQFH�ZLWK�WKH�6,$&�5XOHV

�&/$,0$17¶V�([KLELW�1R������$OWKRXJK�LW�LV�XQGLVSXWHG�WKDW�$UW�������6,$&�5XOHV�FRQWDLQV�D�GXW\�RI�FRQIL�

GHQWLDOLW\��WKH�H[WHQW�RI�WKLV�GXW\�LV�IDU�IURP�EHLQJ�FOHDU��7KHUH�DUH�FHUWDLQ�FRQGLWLRQV�ZKLFK�PXVW�EH�PHW

EHIRUH� DQ�$UELWUDO� 7ULEXQDO� FDQ� H[HUFLVH� LWV� SRZHU� WR� RUGHU� WKDW� WKH�ZKROH� SURFHHGLQJV�PXVW� EH� NHSW

FRQILGHQWLDO��)LUVW��WKH�RUGHU�PXVW�EH�EDVHG�RQ�OHJDO�JURXQGV��VHFRQG��REOLJDWLRQV�WR�GLVFORVH�WKH�H[LV�

WHQFH�RI�DQ�RQJRLQJ�DUELWUDWLRQ�SURFHVV��EDVHG�RQ�HLWKHU�QDWLRQDO�PDQGDWRU\�ODZV�RU�UHTXLUHPHQWV�RI�DQ

DXWKRULW\� ZKLFK� DUH� FXVWRPDULO\� REVHUYHG�� PXVW� EH� UHVSHFWHG�� WKLUG�� &/$,0$17¶V� LQWHUHVWV� WR� GLVFORVH

SUHYDLOV�RYHU�WKH�LQWHUHVWV�RI�5(6321'(17��DQG�IRUWK��QR�VXEVWDQWLDO�SRVVLELOLW\�H[LVWV�WKDW�WKH�UHTXHVWLQJ

SDUW\�ZLOO�VXFFHHG�RQ�WKH�PHULWV�RI�WKH�GLVSXWH�

��� /HJDO�*URXQGV

�� $UW�������6,$&�5XOHV�VWDWHV�WKDW�DOO�SDUWLHV�VKDOO�DW�DOO�WLPHV�WUHDW�DOO�PDWWHUV�UHODWLQJ�WR�WKH�SURFHHGLQJV

�LQFOXGLQJ�WKH�H[LVWHQFH�RI�WKH�SURFHHGLQJV��DQG�WKH�DZDUG�DV�FRQILGHQWLDO��+RZHYHU� LW�DOORZV��EHVLGHV

WKH�SULRU�ZULWWHQ�FRQVHQW�RI�WKH�RWKHU�SDUW\�RU�SDUWLHV�WR�GLVFORVH��VHYHUDO�H[FHSWLRQV��:KLOH�FRQILGHQWLDO�

LW\� LV� QRW� SURWHFWHG� E\� WKH�81&,75$/�$UELWUDWLRQ�5XOHV� �2%(5+$00(5�� S�� ������� LW� LV� JRYHUQHG� E\� D

EODQNHW�QRUP�LQ�WKH�/&,$�5XOHV�ZKLFK�LV�WRR�YDJXH�WR�JLYH�DQ\�SUDFWLFDO�JXLGDQFH��%52:1��S�������7KH
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,&&� WRR� FRQVLGHUHG� LW� GDQJHURXV� WR� VHW� RXW�PDQGDWRU\� UXOHV� RI� FRQGXFW� UHJDUGLQJ� FRQILGHQWLDOLW\� DQG

UHFRPPHQGHG�WKDW�WKLV�SULQFLSOH�VKRXOG�QRW�EH�DEVROXWH��&5$,*�3$5.�3$8/6621��S��������7ULEXQDOV�KDYH

KHOG�WKDW�WKHUH�LV�QR�JHQHUDO�SULQFLSOH�RI�FRQILGHQWLDOLW\�LQ�LQWHUQDWLRQDO�DUELWUDWLRQ��8QLWHG�6WDWHV�Y��3DQ�

KDQGOH�(DVWHUQ�&RUS���� WKDW� WKHUH�PD\�EH�H[FHSWLRQV�WR� WKH�GXW\�RI�FRQILGHQWLDOLW\� �&��'ROOLQJ�%DNHU�Y�

0HUUHWW��� DQG� WKDW� WKH�H[LVWHQFH�RI� DQ�DUELWUDWLRQ�DV�ZHOO� DV�GRFXPHQWV�SURGXFHG� GXULQJ� SURFHHGLQJV

PD\�DV�ZHOO�DV�PD\�QRW�EH�NHSW�FRQILGHQWLDO��(VVR�$XVWUDOLD�5HVRXUFHV�Y��3ORZPDQ��

�� ,W� LV�DEVROXWHO\�XQXVXDO�WR� LQFOXGH�D�FRQILGHQWLDOLW\�REOLJDWLRQ� LQ�D�VLPSOH�SXUFKDVH�FRQWUDFW��1HYHUWKH�

OHVV�� VKRXOG� DEVROXWH� FRQILGHQWLDOLW\� EH� D� PDLQ� FRQFHUQ� WR� ERWK� SDUWLHV� LW� LV� SRVVLEOH� WR� LQFOXGH� DQ

DJUHHPHQW�RI�FRQILGHQWLDOLW\�LQ�WKH�ZULWWHQ�FRQWUDFW�ZLWK�D�ELQGLQJ�HIIHFW�IRU�DOO�FRQWUDFWLQJ�SDUWLHV��6LQFH

QR�DJUHHPHQW�H[LVWV�EHWZHHQ�&/$,0$17�DQG�5(6321'(17��3URFHGXUDO�2UGHU�1R�����SDUD�������$UW������

6,$&�5XOHV�LV�WKH�SULQFLSDO�OHJDO�QRUP�GHDOLQJ�ZLWK�DOO�PDWWHUV�UHODWHG�WR�FRQILGHQWLDOLW\�

��� &/$,0$17
V�2EOLJDWLRQ�WR�'LVFORVH�WKH�([LVWHQFH�RI�&XUUHQW�$UELWUDWLRQ�3URFHHGLQJV�GXULQJ

D�'XH�'LOLJHQFH�,QYHVWLJDWLRQ

D� 0DWWHUV�LQ�4XHVWLRQ�0DWHULDOO\�$IIHFW�WKH�)LQDQFLDO�DQG�%XVLQHVV�6LWXDWLRQ�RI�&/$,0$17

�� 7KH�FRXUWV�RI�(TXDWRULDQD��LQFOXGLQJ�WKH�6XSUHPH�&RXUW��KDYH�KHOG�LQ�D�QXPEHU�RI�FDVHV�WKDW�WKH�SDUW\

EHLQJ�SXUFKDVHG��D�³WDUJHW�FRPSDQ\´��PXVW�GLYXOJH�DOO�PDWWHUV�WKDW�PDWHULDOO\�DIIHFW�HLWKHU�LWV�ILQDQFLDO�RU

LWV�EXVLQHVV�VLWXDWLRQ��0U��/DQJZHLOHU¶V�OHWWHU�RI����6HSWHPEHU�������3URFHGXUDO�2UGHU�1R�����SDUD������

'XH� WR� WKH� IDLOXUH�RI� WKH�0RGHO����DXJHU�IHHGHU�SDFNLQJ�PDFKLQHV�&/$,0$17�ZDV� IRUFHG� WR�SXUFKDVH

QHZ�PDFKLQHV�IURP�2FHDQLF�0DFKLQHU\��*PE+�DW�D�PXFK�KLJKHU�SULFH��WRJHWKHU�ZLWK�DOO�DGGLWLRQDO�FRVWV

LW�VXIIHUHG�D�ILQDQFLDO�ORVV�RI�86�����������6WDWHPHQW�RI�&DVH��SDUD������L�H��DQ�HVWLPDWHG�ORVV�RI����WR

���RI�WKH�DQQXDO�VDOHV��3URFHGXUDO�2UGHU�1R�����SDUD�������)XUWKHUPRUH�� WKH� LQDELOLW\� WR� IXOILOO� WKH�FRQ�

WUDFW�ZLWK�$�=��,QF��MHRSDUGL]HG�&/$,0$17¶V�JRRG�UHSXWDWLRQ�DV�D�UHVSRQVLEOH�FRPSDQ\��D�PDWWHU�FDXVLQJ

SUREDEO\�PRUH�GDPDJH�WKDQ�WKH�DERYH�PHQWLRQHG�ILQDQFLDO�ORVV��)RU�WKHVH�UHDVRQV�WKH�DUELWUDWLRQ�SUR�

FHHGLQJV�VWURQJO\�DIIHFW�&/$,0$17
V�ILQDQFLDO�DQG�EXVLQHVV�VLWXDWLRQ�

E� &RPSXOVRU\�%LQGLQJ�'HFLVLRQV�RI�WKH�6XSUHPH�&RXUW�RI�(TXDWRULDQD

�� ([FHSWLRQ��G��LQ�$UW�������6,$&�5XOHV�PDNHV�GLVFORVXUH�SRVVLEOH�LI�RWKHUZLVH�WKH�SDUW\�ZRXOG�QRW�EH�LQ

FRPSOLDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKH�ODZV�RI�DQ\�6WDWH�ZKLFK�DUH�ELQGLQJ�RQ�WKH�SDUW\�PDNLQJ�WKH�GLV�

FORVXUH��$V�(TXDWRULDQD�KDV�D�&RPPRQ�/DZ�V\VWHP��3URFHGXUDO�2UGHU�1R�����SDUD�����ZKLFK�UHIHUV�WR

WKH�IDFW�WKDW�WKH�ODZ�RI�(TXDWRULDQD�LV�EDVHG�RQ�WKDW�RI�(QJODQG���WKH�SULPDU\�VRXUFH�RI�ODZ�LV�FDVH�ODZ�
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&RQVHTXHQWO\��DOO�GHFLVLRQV�RI�WKH�6XSUHPH�&RXUW�RI�(TXDWRULDQD�DUH�ELQGLQJ�RQ�DQ\�RWKHU�(TXDWRULDQD

FRXUW� DQG� VKRXOG� EH� FRQVLGHUHG� DV� DSSOLFDEOH� QDWLRQDO� ODZ� �FRPSDUH� =:(,*(57�.g7=�� S�� ������ 7KXV�

&/$,0$17�LV�UHTXLUHG�E\�FRPPRQ�ODZ�LQ�(TXDWRULDQD�WR�GLVFORVH�DOO�PDWWHUV�FRQFHUQLQJ�WKH�DUELWUDWLRQDO

SURFHHGLQJV��DQG�FDQQRW�EH�RUGHUHG�E\�WKH�7ULEXQDO�WR�PDLQWDLQ�FRQILGHQWLDOLW\�

F� 5HTXLUHPHQWV�RI�6XSUHPH�&RXUW�RI�(TXDWRULDQD�$UH�&XVWRPDULO\�2EVHUYHG

�� 6KRXOG� WKH�7ULEXQDO� FRPH� WR� WKH� FRQFOXVLRQ� WKDW� WKH� GHFLVLRQV� RI� WKH�6XSUHPH�&RXUW� RI� (TXDWRULDQD

FDQQRW�EH�FRQVLGHUHG�HTXLYDOHQW�WR�VWDWXWRU\�QDWLRQDO� ODZ��WKH�DZDUGV�KDYH�WR�EH�H[DPLQHG�XQGHU� WKH

DVSHFW�RI�JHQHUDO�WHUPV�RI�WKH�WUDQVDFWLRQ�EXVLQHVV�LQ�DFFRUGDQFH�ZLWK�WKH�FRQVWDQW�SUDFWLFH�RI�WKH�6X�

SUHPH�&RXUW�RI�(TXDWRULDQD�

�� $UW��������81&,75$/�0/�VWDWHV� WKDW�DQ�$UELWUDO�7ULEXQDO�VKRXOG�DOZD\V�WDNH� LQWR�DFFRXQW� WKH�UHOHYDQW

WHUPV�RI�WKH�EXVLQHVV�WUDQVDFWLRQ�LQ�OLQH�ZLWK�WKH�OHJLWLPDWH�LQWHUHVWV�RI�WKH�SDUWLHV��:(,*$1'��S���������,W

LV� LPSRUWDQW� WR�QRWH� WKDW� WKH�FRQVLVWHQW� OHJDO�SUDFWLFH�RI� WKH�6XSUHPH�&RXUW� LQ�(TXDWRULDQD��0U��/DQJ�

ZHLOHU¶V�OHWWHU�RI����6HSWHPEHU�������3URFHGXUDO�2UGHU�1R�����SDUD������IRXQGV�WKH�DVVXPSWLRQ�WKDW�LW�LV

FXVWRPDU\� LQ�0	$�WUDQVDFWLRQV�WKDW�GXH�GLOLJHQFH� LQYHVWLJDWLRQV� WDNH�SODFH� LQYROYLQJ�IXOO�GLVFORVXUH�RI

SHQGLQJ�OHJDO�SURFHHGLQJV�E\�WKH�WDUJHW�FRPSDQ\�

�� ,W�PD\�EH�DGGHG�LQ�WKLV�FRQWH[W�WKDW�&/$,0$17¶V�ULJKW�WR�GLVFORVH�WKH�IDFW�RI�WKHVH�DUELWUDWLRQ�SURFHHGLQJV

LV�DOVR�JRYHUQHG�E\�$UW�������H��6,$&�5XOHV��$V� WKH�6XSUHPH�&RXUW�RI�(TXDWRULDQD� UHTXLUHV�D� WDUJHW

FRPSDQ\�WR�GLVFORVH�IXOO�IDFWV�DV�WR�LWV�WUXH�ILQDQFLDO�DQG�EXVLQHVV�VLWXDWLRQ��WKLV�UHTXLUHPHQW�LV�REYLRXVO\

REVHUYHG�FXVWRPDULO\��JLYHQ�WKH�IDFW�WKDW�DOO�FRXUWV�LQ�(TXDWRULDQD�DUH�ERXQG�WR�IROORZ�WKH�GHFLVLRQV�RI

WKH�6XSUHPH�&RXUW�� ,Q� YLHZ� RI� WKLV� WUDGH� XVDJH��&/$,0$17� FDQQRW� EH� RUGHUHG� WR� NHHS� WKH� DUELWUDWLRQ

SURFHHGLQJV�FRQILGHQWLDO�DV� WKLV�ZRXOG�EH� LQ�FRQWUDGLFWLRQ� WR�$UW��������81&,75$/�0/�DV�ZHOO�DV�$UW�

�����H��6,$&�5XOHV�

��� &/$,0$17·V�,QWHUHVW�WR�'LVFORVH�3UHYDLOV�RYHU�WKH�,QWHUHVW�RI�5(6321'(17�WR�0DLQWDLQ�&RQIL�

GHQWLDOLW\

�� ,I� RQH�EDODQFHV� WKH� LQWHUHVWV�RI� WKH� WZR�SDUWLHV�� WKHUH� LV� QR�GRXEW� WKDW� WKRVH� RI�&/$,0$17� SUHYDLO�� 7R

SUHVHUYH� WKH� OHJLWLPDWH� ULJKWV� RI� WKH� UHTXHVWLQJ� SDUW\�� WKH�PHDVXUHV�PXVW� EH� QHFHVVDU\� �%(5*(5�� S�

������ ,Q�VSLWH�RI�D�JHQHUDO�GXW\� WR�PDLQWDLQ�FRQILGHQWLDOLW\�� WKH�$XVWUDOLDQ�&RXUW�KHOG� LQ�(VVR�$XVWUDOLD

5HVRXUFHV�Y��3ORZPDQ� WKDW�WKH�DJUHHPHQW�WR�DUELWUDWH�FRQWDLQV�D�FRQGLWLRQ�WKDW�DOO�GRFXPHQWV�DQG�LQ�
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IRUPDWLRQ�SURGXFHG�GXULQJ� WKH� SURFHHGLQJV�PXVW� EH� NHSW� FRQILGHQWLDO� H[FHSW�ZKHUH� GLVFORVXUH� RI� WKH

PDWHULDO�LV�UHTXLUHG�IRU�WKH�SURWHFWLRQ�RI�WKH�SDUW\¶V�OHJLWLPDWH�LQWHUHVWV�

�� 2Q� WKH� RQH� KDQG�� WKH� GXW\� WR� PDLQWDLQ� FRQILGHQWLDOLW\� FRXOG� KDYH� D� VHYHUH� LPSDFW� RQ� WKH� SXUFKDVH

SURFHVV�ZLWK�(TXDWRULDQD�,QYHVWRUV��&/$,0$17¶V�GLIILFXOWLHV�LQ�VHUYLFLQJ�WKH�FRQWUDFW�ZLWK�$�=��,QF��UDLVHG

FRQFHUQV�DPRQJ�(TXDWRULDQD�,QYHVWRUV��WHOHSKRQH�FRQYHUVDWLRQ�PHQWLRQHG�LQ�WKH�OHWWHU�RI�0U��)DVWWUDFN

GDWHG����6HSWHPEHU��������,I�&/$,0$17�GRHV�QRW�H[SODLQ�WKH�FRQWH[W�RI�LWV�GLIILFXOWLHV��ZKLFK�LV�RQO\�SRV�

VLEOH�E\�GLVFORVLQJ�WKH�IDFWV�RI�WKH�DUELWUDWLRQ��LW�FRXOG�HQGDQJHU�WKH�WDNHRYHU�ZKLFK�LV�HVVHQWLDO�IRU�IXU�

WKHU�H[SDQVLRQ�DQG�HVWDEOLVKPHQW� LQ�QHZ�PDUNHWV�� VWUDWHJLF�HOHPHQWV�RQ�ZKLFK�(TXDSDFN¶V�EXVLQHVV

PHULWV�ODUJHO\�EXLOG��7KHUHIRUH��WKH�WDNHRYHU�KDV�D�VHYHUH�LPSDFW�RQ�WKH�EXVLQHVV�VLWXDWLRQ�RI�(TXDSDFN�

,QF���0U��/DQJZHLOHU¶V�OHWWHU�RI����6HSWHPEHU�������3URFHGXUDO�2UGHU�1R�����SDUD������

�� ,W�PXVW�EH�DVVXPHG�WKDW�E\�LQYRNLQJ�D�GXW\�RI�FRQILGHQWLDOLW\�5(6321'(17�RQO\�ZLVKHV�WR�KDUP�&/$,0$17

DQG�WR�GHOD\�DQ\�SURJUHVV� LQ� WKLV�DUELWUDWLRQ��&/$,0$17� LQWHQGV� WR�GLVFORVH� WKH�DUELWUDWLRQ�SURFHHGLQJV

RQO\�WR�LWV�SURVSHFWLYH�SXUFKDVH�SDUWQHU��(TXDWRULDQD�,QYHVWRUV��DQG�GRHV�QRW�LQWHQG�WR�PDNH�WKHP�SXE�

OLF��$V�(TXDWRULDQD�,QYHVWRUV�DUH�XQGHU�D�GXW\� WR�&/$,0$17�QRW� WR�GLVFORVH�NQRZOHGJH�DFTXLUHG�GXULQJ

WKH�GXH�GLOLJHQFH�SURFHVV��3URFHGXUDO�2UGHU�1R�����SDUD�������WKH�IDFWV�RI�WKH�DUELWUDWLRQ�SURFHHGLQJV�ZLOO

QRW� EH� XQMXVWLILDEO\� GLYXOJHG� WR� D� WKLUG� SDUW\�� ,Q� DGGLWLRQ�� WKH� PDQDJHPHQW� RI� (TXDWRULDQD� ,QYHVWRUV�

ZKLFK�LV�LQYROYHG�LQ�WKH�GXH�GLOLJHQFH�SURFHVV�DQG�ZRXOG�EH�LQIRUPHG�DERXW�WKH�DUELWUDWLRQ��FRPSULVHV

RQO\�D�IHZ�LQYHVWRUV��3URFHGXUDO�2UGHU�1R�����SDUD������

�� 2Q� WKH�RWKHU�KDQG��&/$,0$17� SRLQWV�RXW� WKDW� WKHUH� LV� QR� HYLGHQFH� WKDW� D� GLVFORVXUH� RI� WKH� DUELWUDWLRQ

SURFHHGLQJV�ZLOO�FDXVH�DQ\�GHWULPHQW�DW�DOO�WR�5(6321'(17��0U��)DVWWUDFN¶V�OHWWHU�RI����6HSWHPEHU�����

ZKLFK�DW�QR�SRLQW�UHIHUV�WR�DQ\�SRVVLEOH�IXWXUH�GDPDJH�WR�5(6321'(17�FDXVHG�E\�D�GLVFORVXUH���,Q�DGGL�

WLRQ��5(6321'(17�QHLWKHU�PHQWLRQHG�D�UHDVRQ�QRU�DQ�LQWHUHVW�DW�VWDNH�ZKLFK�FRXOG�MXVWLI\�D�GXW\�RI�FRQ�

ILGHQWLDOLW\�RI�&/$,0$17��7KHUHIRUH��5(6321'(17¶V�UHSXWDWLRQ�LV�REYLRXVO\�LQ�QR�ZD\�DIIHFWHG�E\�WKH�GLV�

FORVXUH�� 1HYHUWKHOHVV�� KDG� FRQILGHQWLDOLW\� EHHQ� RI� JUHDW� LPSRUWDQFH� IRU� 5(6321'(17�� LW� VKRXOG� KDYH

LQFOXGHG� D� VSHFLILF� WHUP� LQ� WKH� VDOHV� FRQWUDFW�� )XUWKHUPRUH�� DV� VWDWHG� LQ� &/$,0$17¶V� ([KLELW� 1R�� ��

5(6321'(17�SURYLGHV� LWV�FXVWRPHUV�ZLWK�D�ZLGH� UDQJH�RI� LQIRUPDWLRQ�DERXW� LWV�SURGXFWV�HLWKHU�RQ� WKH

LQWHUQHW�RU� LQ�VSHFLILF� OLWHUDWXUH��DQG� WKHUHIRUH�DOO�GHWDLOV�ZKLFK�ZLOO�HYHQWXDOO\�EH�GLVFXVVHG�GXULQJ� WKH

DUELWUDWLRQDO�SURFHHGLQJV�DUH�DOUHDG\�DFFHVVLEOH� WR� WKH�SXEOLF��1HLWKHU�EXVLQHVV� VHFUHWV�QRU� FXVWRPHU

OLVWV�RI�5(6321'(17�ZLOO�EH�UHYHDOHG�VLQFH�WKH\�DUH�RI�QR�UHOHYDQFH�LQ�WKH�DUELWUDO�SURFHHGLQJV��7KHUH�
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IRUH��QR�PHDVXUHV�KDYH�WR�EH�WDNHQ�WR�DYRLG�DQ\� LUUHSDUDEOH�GDPDJH��VLQFH� UHYHDOLQJ� UHVWULFWHG� LQIRU�

PDWLRQ�WR�(TXDWRULDQD�,QYHVWRUV�ZRXOG�QRW�OHDG�WR�DQ\�KDUP�WR�5(6321'(17�

�� )RU� WKH�VDNH�RI�FRPSOHWHQHVV� LW�VKRXOG�EH�DGGHG�WKDW� WKH�EXUGHQ�RI�SURRI� OLHV�ZLWK� WKH�SDUW\�FODLPLQJ

GDPDJHV��,I�5(6321'(17�FODLPV�WKDW�D�EUHDFK�RI�FRQILGHQWLDOLW\�KDV�RFFXUUHG��ZKLFK�&/$,0$17�VWUHQX�

RXVO\� GHQLHV�� WKHQ� 5(6321'(17� PXVW� VKRZ� WKDW� WKH� EUHDFK� RI� FRQILGHQWLDOLW\� FDXVHG� LQMXU\� DQG� WKDW

TXDQWLILDEOH�DQG�FRPSHQVDEOH�PRQHWDU\�GDPDJH�ZDV�WKH�UHVXOW��%52:1��S������

�� &RQVHTXHQWO\��WKH�GLVFORVXUH�RI�DUELWUDWLRQ�PDWHULDO�LV�OHJLWLPDWHO\�UHTXLUHG�IRU�SURWHFWLQJ�WKH�FRPSOHWLRQ

RI� WKH�VDOH�EHWZHHQ�(TXDWRULDQD� ,QYHVWRUV�DQG�&/$,0$17�ZKLFK�FRQVWLWXWHV�D�ZHOO� IRXQGHG� LQWHUHVW�RI

&/$,0$17�ZKLFK�VKRXOG�EH�YDOXHG�KLJKHU�WKDQ�5(6321'(17
V�LQWHUHVWV�WR�LQYRNH�DQ\�REOLJDWLRQ�WR�PDLQ�

WDLQ�FRQILGHQWLDOLW\��8QGHU� WKH�JLYHQ�FLUFXPVWDQFHV��FRXOG� LW�EH�UHDVRQDEOH� IRU�&/$,0$17�QRW� WR�FRPSO\

ZLWK�LWV�REOLJDWLRQ�WR�GLVFORVH�IXOO�IDFWV�RI�WKH�DUELWUDWLRQ�WR�(TXDWRULDQD�,QYHVWRUV��HVSHFLDOO\� LI�QR�GHWUL�

PHQW� ZRXOG� WKHUHE\� EH� FDXVHG� RQ� 5(6321'(17"� 1R�� 7KHUHIRUH�� WKH� HQWLUH� UHTXHVW� IRU� DQ� RUGHU� WR

PDLQWDLQ�FRQILGHQWLDOLW\�VKRXOG�EH�UHMHFWHG�

��� 1R� 6XEVWDQWLDO� 3RVVLELOLW\� WKDW� WKH� 5HTXHVWLQJ� 3DUW\�:LOO� 6XFFHHG� RQ� WKH� 0HULWV� RI� WKH

'LVSXWH

�� ,QWHULP�PHDVXUHV�� DV� D� JHQHUDO� UXOH�� DUH� RQO\� JUDQWHG� LI� WKH� DSSOLFDQW� KDV� HVWDEOLVKHG� D� UHDVRQDEOH

OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��$�&1���������$V�ZLOO�EH�GHPRQVWUDWHG�ODWHU�LQ�WKLV�PHPRUDQGXP�WKH

DQDO\VLV�RI�WKH�FDVH�RQ�WKH�PHULWV�FOHDUO\�IDYRUV�&/$,0$17¶V�SRVLWLRQ��,WV�FODLP�LV�EDVHG�RQ�GRFXPHQWDU\

HYLGHQFH�VXSSRUWLQJ�LWV�DUJXPHQWV�WKDW�5(6321'(17�EUHDFKHG�WKH�FRQWUDFW�DQG��PRUHRYHU��WKDW�WKH�QRQ�

FRQIRUPLW\�RI� WKH�PDFKLQHV�ZLWK� WKH� FRQWUDFW� FRQVWLWXWHG�D� IXQGDPHQWDO� EUHDFK�� ,W�ZRXOG� WKHUHIRUH�EH

LQFXPEHQW�RQ�5(6321'(17�WR�HVWDEOLVK�WKDW�LQ�DOO�SUREDELOLW\�LW�ZLOO�SUHYDLO�RQ�WKH�PHULWV��VLQFH�WKH�EXUGHQ

RI�SURRI�IRU�WKH�LQWHULP�PHDVXUHV�UHTXHVWHG�E\�5(6321'(17�LV�RQ�WKH�ODWWHU�

&�� &RQFOXVLRQ

�� $V� VKRZQ�DERYH�� WKHUH�DUH� OLPLWV� WR�D�GXW\�RI� FRQILGHQWLDOLW\� LQ� DUELWUDWLRQ�SURFHHGLQJV��0RUHRYHU�� DQ

REOLJDWLRQ�WR�GLVFORVH�PDWHULDO�RI�WKH�DUELWUDWLRQ�PD\�EH�GHULYHG�HLWKHU�IURP�QDWLRQDO�VWDWXWRU\�ODZV�RU�WKH

UHTXLUHPHQWV� RI� DQ� DXWKRULW\� ZKLFK� DUH� FXVWRPDULO\� REVHUYHG�� %HVLGHV�� WDNLQJ� LQWR� FRQVLGHUDWLRQ� WKDW

&/$,0$17¶V�LQWHUHVW�WR�GLVFORVH�SUHYDLOV�RYHU�WKH�LQWHUHVW�RI�5(6321'(17�WR�PDLQWDLQ�FRQILGHQWLDOLW\�DQG

WKDW�WKH�REOLJDWLRQ�RI�FRQILGHQWLDOLW\�LV�QRW�D� OHJDO�REOLJDWLRQ��5(6321'(17¶V�FRQWHQWLRQ�WKDW�WKHUH�H[LVWV
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DQ�DEVROXWH�REOLJDWLRQ�RI�FRQILGHQWLDOLW\�LV�QRW�MXVWLILHG��&RQVHTXHQWO\��WKH�HQWLUH�UHTXHVW�IRU�DQ�RUGHU�WR

FRPSO\�ZLWK�D�SXUSRUWHG�REOLJDWLRQ�RI�FRQILGHQWLDOLW\�VKRXOG�EH�UHMHFWHG�

,,,�� 7+(�'(/,9(5('�0$&+,1(6�$5(�127�,1�&21)250,7<�:,7+�7+(�&2175$&7

�� %HORZ��&/$,0$17�VKDOO�VHW�RXU�ZK\�WKH�PDFKLQHV�GHOLYHUHG�E\�5(6321'(17�DUH�QRW�LQ�FRQIRUPLW\�ZLWK�WKH

FRQWUDFW��)LUVWO\��&/$,0$17�ZLOO�GHPRQVWUDWH�ZK\� WKH�XQVXLWDEOHQHVV�RI� WKH�GHOLYHUHG�PDFKLQHV� IRU� WKH

SDFNDJLQJ�RI�VDOW�LV�LQ�YLRODWLRQ�RI�WKH�FRQWUDFW��6HFRQGO\��&/$,0$17�ZLOO�H[SODLQ�ZK\�WKH�SURGXFWLRQ�UDWH

LV�WRR�ORZ�DQG�WKHUHIRUH�QRW�DFFRUGLQJ�WR�WKH�FRQWUDFW�

$�� 7KH�0DFKLQHV�$UH�QRW�LQ�&RQIRUPLW\�ZLWK�WKH�&RQWUDFW�GXH�WR�,QFRPSDWLELOLW\�ZLWK

6DOW

��� 5(6321'(17�,V�LQ�%UHDFK�RI�LWV�2EOLJDWLRQ�XQGHU�$UW��������&,6*

�� $FFRUGLQJ�WR�WKH�FRQWUDFW��WKH�PDFKLQHV�GHOLYHUHG�E\�5(6321'(17�KDYH�WR�EH�DSSURSULDWH�IRU�WKH�XVH�RI

VDOW��%XW�WKH\�DUH�QRW��2Q�WKH�FRQWUDU\��WKH�XVH�RI�VDOW�KDV�GHVWUR\HG�WKH�PDFKLQHV�

�� $UW��������&,6*�VWDWHV�WKDW�WKH�VHOOHU�KDV�DQ�REOLJDWLRQ�WR�GHOLYHU�JRRGV�ZKLFK�DUH�RI�WKH�TXDQWLW\��TXDOLW\

DQG�GHVFULSWLRQ�UHTXLUHG�E\�WKH�FRQWUDFW�

�� ,Q�WKH�OHWWHU�RI����-XQH�������&/$,0$17�LQTXLUHG�DV�WR�WKH�SRVVLELOLW\�RI�SXUFKDVLQJ�XS�WR�VL[�SDFNDJLQJ

PDFKLQHV��,W�ZURWH�WKDW�WKHVH�PDFKLQHV�VKRXOG�EH�³FDSDEOH�RI�SDFNDJLQJ�GU\�EXON�FRPPRGLWLHV�LQWR�UHWDLO

SDFNDJHV�RI�����JUDPV�WR���NJ´�DQG�WKDW�WKH�PDFKLQHV�ZLOO�EH�XVHG�IRU�³D�ZLGH�UDQJH�RI�SURGXFWV��ERWK

ILQH�JRRGV��VXFK�DV�JURXQG�FRIIHH�RU�IORXU��DQG�FRDUVHU�JRRGV�VXFK�DV�EHDQV�RU�ULFH´��&/$,0$17¶V�([�

KLELW�1R�����

�� $Q�DQDO\VLV�RI� WKHVH�VWDWHPHQWV� �&/$,0$17¶V�([KLELW�1R����� UHYHDO� FULWHULD�ZKLFK� WKH�SDFNDJHG�JRRGV

VKDOO�IXOILOO��%\�UHIHUHQFH�WR�JURXQGHG�FRIIHH�RU�IORXU��&/$,0$17�VD\V�WKDW�LW�ZLOO�XVH�WKH�PDFKLQHV�IRU�DOO

NLQGV�RI�JURFHULHV��LW�GLG�QRW�LQWHQG�WR�H[FOXGH�DQ\�JURFHULHV��7KH�PHQWLRQ�RI�WKH�VL]HV�RI�WKH�EXON�FRP�

PRGLWLHV�PDNHV�LW�FOHDU�WKDW�WKH�PDFKLQHV�VKDOO�DW�OHDVW�EH�DSSURSULDWH�IRU�DOO�FRPPRGLWLHV�RI�D�VL]H�QRW

ILQHU�WKDQ�WKH�ILQHVW�FRPPRGLW\�PHQWLRQHG��IORXU��DQG�QRW�FRDUVHU�WKDQ�WKH�FRDUVHVW�FRPPRGLW\��EHDQV��

7KH� LQIRUPDWLRQ� WKDW� WKH� SDFNDJHV� ZLOO� KDYH� D� VL]H� RI� EHWZHHQ� ���� JUDPV� DQG� �� NJ� LQGLFDWHV� WKDW

&/$,0$17�ZLOO�SDFNDJH�JURFHULHV�WKDW�DUH�VROG�LQ�WKHVH�TXDQWLWLHV��,W�LV�IXUWKHUPRUH�FOHDUO\�PHQWLRQHG�WKDW

WKH�SURGXFWV�PD\�EH�EXON�FRPPRGLWLHV�
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�� ,Q�RWKHU�ZRUGV��&/$,0$17�VWDWHG�WKDW�WKH�PDFKLQHV�ZLOO�EH�XVHG�IRU�WKH�SDFNDJLQJ�RI�HYHU\�FRQFHLYDEOH

FRPPRGLW\�ZKLFK�PHHWV�IRXU�SUHFRQGLWLRQV��)LUVW��LW�PD\�EH�D�GU\�QRXULVKPHQW��VHFRQG��FRPSDUDEOH�WR

IORXU�DQG�EHDQV�FRQFHUQLQJ�WKH�FRDUVHQHVV��WKLUG��SDFNDJHG�XVXDOO\�LQ�D�TXDQWLW\�RI�EHWZHHQ�����JUDPV

DQG���NJ��DQG�IRXUWK��LW�PD\�EH�D�EXON�FRPPRGLW\��6DOW�IXOILOOV�WKHVH�IRXU�UHTXLUHPHQWV��2WKHU�SUHFRQGL�

WLRQV� DUH� QRW� DSSDUHQW�� LQ� SDUWLFXODU�� WKH�ZLGH� UDQJH� RI� WKH� IRRGVWXIIV�PHQWLRQHG� VKRZV� WKDW� WKH�PD�

FKLQHV�VKRXOG�EH�DSSURSULDWH�IRU�HYHU\�FRQFHLYDEOH�FRPPRGLW\�ZKLFK�IXOILOOV�WKHVH�IRXU�SUHFRQGLWLRQV�

�� $�UHDVRQDEOH�SHUVRQ�RI�WKH�VDPH�NLQG�DV�5(6321'(17�ZRXOG�KDYH�EHHQ�DZDUH�RI�WKH�IDFW�WKDW�&/$,0$17

±�ZKR�KDV�KLWKHUWR�RQO\�ERXJKW�RQH�PDFKLQH�IRU�WKH�SDFNDJLQJ�RI�JURFHULHV�DQG�LV�WKHUHIRUH�QRW�H[SHUL�

HQFHG�DW�DOO��3URFHGXUDO�2UGHU�1R�����SDUD������±�ZRXOG�QRW�VWDWH�PRUH��LPSOLHG��SUHFRQGLWLRQV�IRU� WKH

JRRGV�WR�SDFNDJH�RWKHU�WKDQ�WKRVH�PHQWLRQHG��FRPSDUH�$UW�������&,6*���5(6321'(17�NQHZ�RU�VKRXOG

KDYH�EHHQ�DZDUH�RI�&/$,0$17¶V�OLPLWHG�H[SHULHQFH�VLQFH�&/$,0$17�GLG�QRW�DVN�IRU�D�SDUWLFXODU�PDFKLQH

EXW�RQO\�VSHFLILHG�WR�5(6321'(17�WKH�SXUSRVHV�IRU�ZKLFK�WKH�PDFKLQHV�ZLOO�EH�XVHG�

�� ,W� LV� LUUHOHYDQW� ZKHWKHU� WKH� 7ULEXQDO� DJUHHV� ZLWK� &/$,0$17¶V� RSLQLRQ� WKDW� WKH� IRXU� SUHFRQGLWLRQV� DUH

PHQWLRQHG�H[SOLFLWO\��VLQFH�DQ�DJUHHPHQW�FRQFHUQLQJ�FHUWDLQ�DWWULEXWHV�PD\�DOVR�EH� LPSOLFLW� �$&+,//(6�

$UW������SDUD������,W�LV�QHLWKHU�SUDFWLFDEOH�QRU�ZLVKHG�E\�DQ\�SDUW\�WKDW�HYHU\�VLQJOH�FRPPRGLW\�ZKLFK�WKH

PDFKLQH�KDV�WR�EH�DEOH�WR�SDFNDJH�PXVW�EH�PHQWLRQHG�H[SOLFLWO\�±�IRU�WKLV�UHDVRQ�LW�LV�FRPPRQ�XVDJH�WR

PHUHO\�JLYH�H[DPSOHV�

�� 3XUVXDQW� WR�$UW�� ����� &,6*� WKH� FRQGXFW� RI� WKH� SDUWLHV� DIWHU� WKH� FORVXUH� RI� WKH� FRQWUDFW�PXVW� DOVR� EH

FRQVLGHUHG��&/$,0$17�VWDWHG�RQ����-XO\������QRW�RQO\� LPSOLHGO\��EXW�HYHQ�H[SOLFLWO\� WKDW� WKH�PDFKLQHV

ZRXOG�EH�XVHG�IRU�VDOW���&/$,0$17¶V�([KLELW�1R������7KDW�VWDWHPHQW�WRRN�SODFH�DIWHU�WKH�FRQFOXVLRQ�RI�WKH

FRQWUDFW�EXW�EHIRUH�WKH�GHOLYHU\�RI�WKH�PDFKLQHV��3XUVXDQW�WR�$UW�������&,6*�WKHVH�VWDWHPHQWV�DUH�UHOH�

YDQW�IRU�WKH�LQWHUSUHWDWLRQ�RI�WKH�FRQWUDFW�LQ�JRRG�IDLWK��&/$,0$17¶V�VWDWHPHQW�UHIOHFWV�LWV�XQGHUVWDQGLQJ�RI

WKH�FRQWUDFW��5(6321'(17¶V�EHKDYLRU�FDQ�EH�LQWHUSUHWHG�LQ�WZR�ZD\V��(LWKHU�LW�DOUHDG\�NQHZ�DW�WKH�WLPH

RI�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�WKDW�&/$,0$17�ZLVKHG�WR�EX\�PDFKLQHV�WKDW�DUH�ILW�IRU�WKH�XVH�RI�VDOW�DQG

GLG�QRW�UHDFW�IRU�IHDU�RI�HQGDQJHULQJ�WKH�VDOH�RI�WKH�PDFKLQHV��2U�5(6321'(17�ZDV�VR�QHJOLJHQW�WKDW�LW

GLG�QRW�HYHQ�XQGHUVWDQG�&/$,0$17¶V�FOHDUHVW�UHTXLUHPHQWV��7KH�SDUWLHV�WR�D�FRQWUDFW�PD\�±�DFFRUGLQJ�WR

JRRG� IDLWK� ±� DVVXPH� PXWXDOO\� FRUUHFW� EHKDYLRU�� 7KHUHIRUH�� &/$,0$17� ZDV� HQWLWOHG� WR� DVVXPH� WKDW

5(6321'(17�ZDV�DZDUH�RI�LWV�FOHDU�UHTXLUHPHQWV��MXVW�DV�D�FRQVFLHQWLRXV�SDUW\�WR�D�FRQWUDFW�ZRXOG�KDYH

UHDFWHG� WR� &/$,0$17¶V� VWDWHPHQWV� FRQFHUQLQJ� WKH� VDOW� LI� LW� ZHUH� QRW� LQ� DJUHHPHQW� ZLWK� WKHP�� 6LQFH

5(6321'(17�GLG�QRW� UHDFW��&/$,0$17�ZDV�HQWLWOHG� WR�DVVXPH� WKDW�5(6321'(17�VKDUHG� LWV�RSLQLRQ� WKDW
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VDOW�LV�SDUW�RI�WKH�³ZLGH�UDQJH�RI�SURGXFWV´�DQG�FRXOG�WKHUHIRUH�H[SHFW�GHOLYHU\�RI�PDFKLQHV�ZKLFK�DUH�ILW

IRU�WKH�SDFNDJLQJ�RI�VDOW�

�� $�IXUWKHU�SRLQW�ZKLFK�LQGLFDWHV�WKDW�WKH�PDFKLQHV�DUH�QRW�LQ�FRQIRUPLW\�ZLWK�WKH�FRQWUDFW�LV�WKH�IDFW�WKDW

5(6321'(17� SUDLVHG� WKH�0RGHO� ��� DV� D� ³WRS� SURGXFW´� �&/$,0$17¶V� ([KLELW� 1R�� ���� ³7RS� SURGXFW´� FDQ

VWDQG�HLWKHU�IRU�D�JUHDW�QXPEHU�RI�VDOHV�RU�IRU�WKH�TXDOLW\�RI�WKH�PDFKLQHV��7KH�QXPEHU�RI�VDOHV�LV�REYL�

RXVO\�QRW�PHDQW��DV�WKH�0RGHO����ZDV�QRW�VROG�DV�ZHOO�DV�H[SHFWHG��3URFHGXUDO�2UGHU�1R�����SDUD������

³7RS�SURGXFW´�OHDGV�WR�DQ�H[SHFWDWLRQ�RI�H[FHOOHQW�TXDOLW\��7KHVH�H[SHFWDWLRQV�KDYH�QRW�EHHQ�PHW�VLQFH

WKH�PDFKLQHV�DUH�QRW�DSSURSULDWH�IRU�WKH�XVH�RI�VDOW�±�ZKHUHDV�WKH�XVDELOLW\�IRU�D�ZLGH�UDQJH�RI�SURGXFWV

LV�SDUW�RI�ZKDW�LV�PHDQW�E\�H[FHOOHQW�TXDOLW\�±�GXH�WR�VWHHO�RI�PLQRU�TXDOLW\��QRUPDO�LQVWHDG�RI�VWDLQOHVV

VWHHO���1HYHUWKHOHVV��TXDOLW\�LV�D�IXQGDPHQWDO�LVVXH�RI�HYHU\�VDOHV�FRQWUDFW��$�UHOLDEOH�TXDOLW\�LV�LPSOLHGO\

DJUHHG��LI�QRWKLQJ�HOVH�LV�VWDWHG��VLQFH�DQ�DYHUDJH�TXDOLW\�LV�YHU\�LPSRUWDQW�IRU�D�W\SLFDO�XVHU��7KLV�QHHG

QRW�EH�H[SOLFLWHGO\�VWDWHG�EXW�DSSOLHV�DV�D�PDWWHU�RI�FRXUVH�

�� ,Q�VXPPDU\��7KH�FRQWUDFW�UHTXLUHV�WKDW�WKH�PDFKLQHV�PXVW�EH�XVHDEOH�IRU�WKH�SDFNDJLQJ�RI�VDOW��OHWWHU�RI

��-XO\������LQ�FRPELQDWLRQ�ZLWK�WKH�OHWWHUV�RI����-XQH�DQG����-XO\������DV�ZHOO�DV�WKH�FRQYHUVDWLRQ�RI

���-XO\��������7KHUHIRUH��5(6321'(17�KDV�EUHDFKHG� LWV�REOLJDWLRQ�WR�GHOLYHU�JRRGV� LQ� WKH�TXDOLW\�DQG

GHVFULSWLRQ�UHTXLUHG�E\�WKH�FRQWUDFW�

��� 5(6321'(17�,V�LQ�%UHDFK�RI�LWV�2EOLJDWLRQ�XQGHU�$UW��������D��&,6*

D� 7KH�0DFKLQHV�$UH�QRW�)LW�IRU�2UGLQDU\�3XUSRVHV

�� 6KRXOG� WKH� 7ULEXQDO� GLVDJUHH�ZLWK� &/$,0$17¶V� FRQWHQWLRQ� WKDW� WKH� FRQWUDFW� LPSOLHV� WKDW� WKH�PDFKLQHV

PXVW�EH�DEOH�WR�SDFNDJH�VDOW��$UW��������D��&,6*�PXVW�EH�WDNHQ�LQWR�FRQVLGHUDWLRQ��$UW��������&,6*�OLVWV

WKH�UHOHYDQW�FULWHULD�IURP�DQ�REMHFWLYH�SRLQW�RI�YLHZ�IRU�FRQIRUPLW\�ZLWK�WKH�FRQWUDFW�ZKHUH�WKH�FRQWUDFW

GRHV�QRW�LQFOXGH�D�VXIILFLHQWO\�SUHFLVH�GHVFULSWLRQ�RI�WKH�UHTXLUHG�DWWULEXWHV�RI�WKH�JRRGV��7KH�VXESDUD�

JUDSKV�RI�WKDW�DUWLFOH�³DSSO\�ZKHQHYHU�WKH�SDUWLHV�KDYH�QRW�DJUHHG�RWKHUZLVH��7KH\�FRQWDLQ�VXFK�SURYL�

VLRQV�ZKLFK�WKH�SDUWLHV�DJUHH�E\�UHDVRQ�RU�XVDJH´��(1'(5/(,1�0$6.2:��S�������

�� 3XUVXDQW� WR� $UW�� ������D�� &,6*� WKH� VHOOHU� KDV� WR� JXDUDQWHH� WKDW� WKH� GHOLYHUHG� JRRGV� ³DUH� ILW� IRU� WKH

SXUSRVHV�IRU�ZKLFK�WKH�JRRGV�RI�WKH�VDPH�GHVFULSWLRQ�ZRXOG�RUGLQDULO\�EH�XVHG´��:KDW�DUH�GHFLVLYH�DUH

WKH�RUGLQDU\�SXUSRVHV�RI�DQ�DYHUDJH�FXVWRPHU��+216(//��$UW������SDUD������
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�� $V�VDOW�LV�D�GU\�EXON�FRPPRGLW\��DQ\�PDFKLQH�IRU�WKH�SDFNDJLQJ�RI�GU\�EXON�FRPPRGLWLHV�PXVW�EH�ILW�IRU

WKH�XVH�RI�VDOW��VLQFH�VDOW�LV�D�SULQFLSDO�FRPPRGLW\�LQ�WKH�PHUFDQWLOH�ILHOG�DQG�QRW�DQ�H[RWLF�VRUW�RI�JUR�

FHU\��6DOW� LV�D�VWDSOH� IRRG��ZLWK�D�ZRUOG�ZLGH�FRQVXPSWLRQ�RI�DERXW�����0LR�� WRQV�SHU� \HDU� �FRPSDUH

ZZZ�JVI�GH�$NWXHOOHV�=HLWVFKULIWHQ�%URVFKXHUHQ�DVVH�$VVHB�������SGI� YLVLWHG� RQ� �� 'HFHPEHU� ������

)XUWKHUPRUH��PRVW�RI�WKH�IRRG�ERXJKW�LQ�D�VXSHUPDUNHW�DOUHDG\�KDV�VDOW�DGGHG�WR�LW�±�DQG�LW�LV�SUHFLVHO\

WKH�SXUSRVH�RI�WKH�PDFKLQHV�WR�SDFN�VXFK�JURFHULHV�IRU�WKH�FXVWRPHUV�RI�&/$,0$17�

�� )RU� WKHVH� UHDVRQV�� WKH� SDFNDJLQJ� RI� VDOW� LV� DQ� RUGLQDU\� XVDJH�� 7KHUHIRUH�� WKH� GHOLYHUHG� SDFNDJLQJ

PDFKLQHV�GR�QRW�PHHW�WKH�UHTXLUHPHQWV�RI�$UW��������D��&,6*�

E� 5(6321'(17�+DV�QRW�'HOLYHUHG�D�6HUYLFHDEOH�2SHUDWLRQV�0DQXDO

�� ,QGHSHQGHQWO\� RI� WKH� TXHVWLRQ� ZKHWKHU� 5(6321'(17� KDG� WR� GHOLYHU� PDFKLQHV� ZKLFK� DUH� ILW� IRU� WKH

SDFNDJLQJ�RI�VDOW��LW�KDV�EUHDFKHG�LWV�REOLJDWLRQ�WR�GHOLYHU�DQ�RSHUDWLRQV�PDQXDO�

�� $FFRUGLQJ� WR� GRFWULQH� DQG� SUHFHGHQWV� $UW�� ������D�� &,6*� FRQWDLQV� D� GXW\� RI� WKH� VHOOHU� WR� GHOLYHU� DQ

RSHUDWLRQV�PDQXDO��6&+/(&+75,(0��$UW������SDUD������3,/7=��SDUD�����1�����FRPSDUH�DOVR�%*+�1-:�55

������S�������,Q�WKLV�FDVH�WKH�VHOOHU�GHOLYHUHG�FRPSXWHU�KDUGZDUH�ZLWKRXW�HQFORVLQJ�DQ�RSHUDWLRQV�PDQ�

XDO��7KH�RSHUDWLRQV�PDQXDO�IRU�WKH�VRIWZDUH�ZDV�LQVXIILFLHQW��DQG�WKLV�DFFRUGLQJ�WR�WKH�%*+�DPRXQWHG

WR�D�EUHDFK�RI�WKH�FRQWUDFW��

�� ,Q�WKH�FDVH�DW�KDQG��WKH�RSHUDWLRQV�PDQXDO�GHOLYHUHG�E\�5(6321'(17�ZDV�XQVHUYLFHDEOH��7KH�PDQXDO

RQO\�FRQWDLQV�RQO\� WKH� LQVWUXFWLRQ� WKDW� ³WKH�0RGHO� ��� LV� QRW� LQWHQGHG� IRU� WKH�XVH�ZLWK�KLJKO\� FRUURVLYH

SURGXFWV´��3URFHGXUDO�2UGHU�1R�����SDUD�������0U��6ZDQ��DV�DQ�DYHUDJH�EX\HU�RI�WKH�PDFKLQHV��³GLG�QRW

NQRZ��DQG�KDG�QR�UHDVRQV�WR�NQRZ��WKDW�VDOW�ZDV�VR�FRUURVLYH´��3URFHGXUDO�2UGHU�1R�����SDUD�������6XFK

GHOLYHU\�RI�XQXVDEOH�RSHUDWLRQV�PDQXDO�PXVW��DV�DUJXHG�DERYH��6HFWLRQ������EH�GHHPHG�D�EUHDFK�RI�WKH

FRQWUDFW�SXUVXDQW�WR�$UW��������D��&,6*�

��� 5(6321'(17�,V�LQ�%UHDFK�RI�LWV�2EOLJDWLRQ�XQGHU�$UW��������E��&,6*

D� 7KH�0DFKLQHV�'HOLYHUHG�E\�5(6321'(17�$UH�QRW�)LW�IRU�WKH�3DUWLFXODU�3XUSRVHV�0DGH�.QRZQ�WR

WKH�6HOOHU

�� 6KRXOG� WKH�7ULEXQDO�FRPH� WR� WKH�FRQFOXVLRQ� WKDW�5(6321'(17� LV�QRW� LQ�EUHDFK�RI� LWV�REOLJDWLRQV�HLWKHU

XQGHU�$UW��������&,6*�RU�$UW��������D��&,6*��LW�VKRXOG�DW�OHDVW�ILQG�WKDW�5(6321'(17�EUHDFKHG�LWV�REOLJD�
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WLRQ�XQGHU�$UW��������E��&,6*��7KLV�SURYLVLRQ�JRYHUQV�WKH�FDVH�ZKHUH�WKH�SXUFKDVHG�JRRGV�VKDOO�EH�ILW

IRU�D�SDUWLFXODU�SXUSRVH��$V�H[SODLQHG��WKH�XVH�RI�VDOW�LV�LQ�&/$,0$17¶V�RSLQLRQ�HYHQ�D�QRUPDO�SXUSRVH�

EXW�LW�LV�DW�OHDVW�±�DV�VHW�RXW�EHORZ�±�D�SDUWLFXODU�SXUSRVH�PDGH�NQRZQ�WR�WKH�VHOOHU�

�� 3XUVXDQW�WR�$UW��������D��&,6*�WKH�GHOLYHUHG�JRRGV�KDYH�WR�EH�³ILW�IRU�DQ\�SDUWLFXODU�SXUSRVH�H[SUHVVO\

RU�LPSOLHGO\�PDGH�NQRZQ�WR�WKH�VHOOHU�DW�WKH�WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW´��7KHUH�LV�QR�UHTXLUH�

PHQW�WKDW�WKH�GHPDQGV�RI�WKH�EX\HU�EH�FRQWDLQHG�LQ�WKH�FRQWUDFW� LWVHOI��WKH�KLVWRU\�RI� WKH�&,6*�VKRZV

WKDW�D�FRUUHVSRQGLQJ�SURSRVDO�RI�WKH�)HGHUDO�5HSXEOLF�RI�*HUPDQ\�ZDV�H[SOLFLWO\�UHMHFWHG�E\�WKH�FRXQ�

WULHV�ZKLFK�ILUVW�VLJQHG�WKH�&,6*��WKH�WH[W�SURSRVHG�E\�WKH�)HGHUDO�5HSXEOLF�RI�*HUPDQ\�ZDV��«�DUH�ILW

IRU� DQ\� SDUWLFXODU� SXUSRVH� H[SUHVVO\� RU� LPSOLHGO\� PDGH� SDUW� RI� WKH� FRQWUDFW�� >FRPSDUH

KWWS���ZZZ�FLVJ�ODZ�SDFH�HGX�FLVJ�)GUDIW�KWPO��YLVLWHG�RQ����1RYHPEHU�����@���)RU�WKLV�UHDVRQ��LW�LV�VXIIL�

FLHQW� WKDW� WKH� VHOOHU� NQRZV� RU� VKRXOG� KDYH� NQRZQ� WKH� EX\HU¶V� UHTXLUHPHQWV� �6&+/(&+75,(0�� $UW�� ���

SDUD�����

�� ,Q�WKH�FDVH�DW�LVVXH��WKH�EX\HU�ZURWH�WR�WKH�VHOOHU�WKDW�WKH�PDFKLQHV�VKRXOG�EH�DSSURSULDWH�IRU�³D�ZLGH

UDQJH�RI�SURGXFWV��ERWK�ILQH�JRRGV��VXFK�DV�JURXQG�FRIIHH�RU�IORXU��DQG�FRDUVHU�JRRGV�VXFK�DV�EHDQV�RU

ULFH´� DQG� WKDW� WKH\� VKDOO� EH� ³FDSDEOH� RI� SDFNDJLQJ� GU\� EXON� FRPPRGLWLHV� LQWR� UHWDLO� SDFNDJHV� RI� ���

JUDPV� WR���NJ´� �&/$,0$17¶V�([KLELW�1R�� ����$V�H[SOLFDWHG�DERYH� �6HFWLRQV����DQG������ WKLV� VWDWHPHQW

GHILQHV� IRXU� FULWHULD� RI� WKH� JRRGV� WR� EH� SDFNDJHG� �GU\� QRXULVKPHQW�FRDUVHQHVV�TXDQWLW\� RI� WKH� SDFN�

DJHV�EXON�FRPPRGLW\���$V�VDOW�IXOILOOV�WKHVH�FULWHULD��WKH�PDFKLQHV�KDYH�WR�EH�ILW�IRU�WKH�SDFNDJLQJ�RI�VDOW�

±�(YHQ�LI�WKHVH�FULWHULD�ZHUH�QRW�±�FRQWUDU\�WR�&/$,0$17¶V�RSLQLRQ�±�D�SDUW�RI�WKH�FRQWUDFW��WKH\�KDYH�WR

EH�REVHUYHG� LQ�DSSOLFDWLRQ�RI�$UW��������E��&,6*��E\� YLUWXH�RI�ZKLFK� LW� LV� VXIILFLHQW� WKDW� WKH� VHOOHU�ZDV

DZDUH�RI�WKH�EX\HU¶V�UHTXLUHPHQWV�

�� $UW��������E��&,6*�FRQWDLQV�RQO\�RQH�H[FHSWLRQ�WR�WKH�UXOH�PHQWLRQHG�DERYH��7KHUH� LV�QR�REOLJDWLRQ�WR

JXDUDQWHH� WKH�DVVXUHG�TXDOLWLHV�� LI� ³WKH�FLUFXPVWDQFHV�VKRZ� WKDW� WKH�EX\HU�GLG�QRW� UHO\��RU� WKDW� LW�ZDV

XQUHDVRQDEOH�IRU�KLP�WR�UHO\��RQ�WKH�VHOOHU
V�VNLOO�DQG�MXGJPHQW´��,Q�WKH�FDVH�DW�KDQG��&/$,0$17�REYLRXVO\

UHOLHG�RQ�WKH�VNLOOV�RI�5(6321'(17��EHFDXVH�5(6321'(17�LV�±�DW�LWV�RZQ�DGPLVVLRQ�±�³D�SUHPLHU�PDQX�

IDFWXUHU�RI�HTXLSPHQW�IRU�WKH�IRRG�SDFNDJLQJ�LQGXVWU\´��&/$,0$17¶V�([KLELW�1R�����DQG�KDV�DOVR�EHHQ�LQ

WKH�EXVLQHVV�IRU�RYHU����\HDUV��3URFHGXUDO�2UGHU�1R�����SDUD�������&RQVHTXHQWO\�� WKH�H[FHSWLRQ�GRHV

QRW�DSSO\�
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�� 0RUHRYHU�� LW� GRHV� QRW� PDWWHU� ZKHWKHU� WKH� VHOOHU� GLG� DFWXDOO\� UHDOL]H� WKH� EX\HU¶V� UHTXLUHPHQW�� ,W� LV

VXIILFLHQW�WKDW�WKH�VHOOHU�KDG�WKH�SRVVLELOLW\�WR�GR�VR��6&+/(&+75,(0��$UW������SDUD�������6LQFH�WKH� OHWWHU

IURP����-XQH������PDNHV�FOHDU�ZKDW�&/$,0$17�KDG�LQ�PLQG��5(6321'(17�DW�OHDVW�KDG�WKH�SRVVLELOLW\�WR

UHDOL]H�&/$,0$17¶V� UHTXLUHPHQWV��0U��6ZDQ�FOHDUO\�SRLQWHG�RXW� WKDW� WKH�PDFKLQHV�VKDOO�EH� ³FDSDEOH�RI

SDFNDJLQJ�GU\�EXON�FRPPRGLWLHV�LQWR�UHWDLO�SDFNDJHV�RI�����JUDPV�WR���NJ´�DQG�WKDW�WKH\�ZLOO�EH�XVHG�IRU

³D�ZLGH�UDQJH�RI�SURGXFWV��ERWK�ILQH�JRRGV��VXFK�DV�JURXQG�FRIIHH�RU�IORXU��DQG�FRDUVHU�JRRGV�VXFK�DV

EHDQV�RU�ULFH´� �&/$,0$17¶V�([KLELW�1R������ ,Q�DGGLWLRQ�� WKH�VWDWHPHQW� LQ�ZKLFK�&/$,0$17�H[SOLFLWO\�PHQ�

WLRQHG� VDOW� KDV�±� DV� VKRZQ�DERYH� �6HFWLRQ� ����±� WR� EH� FRQVLGHUHG� DV�ZHOO�� 7KHUHIRUH�� &/$,0$17� H[�

SUHVVO\�PDGH�LW�NQRZQ�WKDW�WKH�PDFKLQHV�KDYH�WR�EH�ILW�IRU�WKH�XVH�RI�VDOW��DQG�LI�QRW�H[SUHVVO\��WKHQ�DW

WKH�YHU\�OHDVW�LPSOLFLWO\�

�� )RU�DOO�RI�WKHVH�UHDVRQV�5(6321'(17�GLG�QRW�GHOLYHU�PDFKLQHV�ZKLFK�PHW�WKH�UHTXLUHPHQW�RI�WKH�DELOLW\

WR�SDFN�VDOW��$V�D�UHVXOW��5(6321'(17�LV�LQ�EUHDFK�RI�WKH�FRQWUDFW�SXUVXDQW�WR�$UW��������E��&,6*�

E� 5(6321'(17�,V�LQ�%UHDFK�RI�LWV�2EOLJDWLRQ�WR�&RXQVHO�&/$,0$17

�� /HJDO�ZULWHUV�LQIHU�D�JHQHUDO�REOLJDWLRQ�IRU�WKH�VHOOHU�WR�FRXQVHO�WKH�EX\HU�IURP�$UW��������E��&,6*��.2&.�

S�� ����HW� VHT���� 6XFK� FRXQVHO�PXVW� EH�DSSURSULDWH� WR� WKH�SXUSRVHV�ZKLFK� WKH� RIIHUHG� JRRGV� ILW�� 7KH

VHOOHU�DOVR�KDV�WR�LQIRUP�WKH�EX\HU�DERXW�WKH�SXUSRVHV�IRU�ZKLFK�WKH�JRRGV�DUH�QRW�DSSURSULDWH��.2&.��S�

���� HW� VHT���� 7KH� RQO\� SUHFRQGLWLRQ� IRU� WKLV� REOLJDWLRQ� LV� WKH� H[LVWHQFH� RI� DQ� DGHTXDWH� SURIHVVLRQDO

NQRZOHGJH�RI�WKH�VHOOHU��.2&.��S�������FRPSDUH�DOVR��+216(//��$UW�����SDUD������DFFRUGLQJ�WR�ZKLFK�WKH

VHOOHU�KDV��LI�QHFHVVDU\��WKH�GXW\�WR�LQIRUP�DQG�ZDUQ�WKH�EX\HU��VHH�IRU�FRPSDULVRQ��XQGHU�*HUPDQ�ODZ�

%*+��%%�������S��������DFFRUGLQJ�WR�ZKLFK�WKH�FRQILGHQFH�RI�D�OD\SHUVRQ�LQ�WKH�NQRZOHGJH�RI�WKH�VHOO�

LQJ�H[SHUW�JLYHV�ULVH�WR�D�GXW\�RI�FDUH�DQG�FRXQVHO�RI�WKH�VHOOHU�±�HYHQ�XQGHU�WKH�*HUPDQ�ODZ�ZKLFK�LQ

JHQHUDO�LV�OHVV�VHYHUH�DV�UHJDUGV�WKH�VHOOHU¶V�REOLJDWLRQV�WKDQ�LV�WKH�&,6*��

�� 7KH� REOLJDWLRQ� WR� FRXQVHO� LQFOXGHV� D� GXW\� WR� GLVVXDGH� WKH� RWKHU� SDUW\� IURP� D� SXUFKDVH� LI� WKH� VHOOHU

UHDOL]HV�WKDW�WKH�EX\HU�PLJKW�QRW�EH�DEOH�WR�XVH�WKH�JRRGV�IRU�DOO�WKH�SXUSRVHV�LW�H[SHFWV��7KHUHIRUH�DQ\

VHOOHU�ZKR�UHFRJQL]HV�WKDW�WKH�JRRGV�DUH�QRW�VXLWDEOH�IRU�D�VSHFLDO�SXUSRVH�HQYLVDJHG�E\�WKH�EX\HU�PXVW

ZDUQ�KLP�WKHUHRI��.2&.��S�������

�� ,Q� WKH� FDVH� DW� KDQG�� 5(6321'(17� DV� ³D� SUHPLHU� PDQXIDFWXUHU� RI� HTXLSPHQW� IRU� WKH� IRRG� SDFNDJLQJ

LQGXVWU\´� ZDV� XQGRXEWHGO\� LQ� D� SRVLWLRQ� WR� FRXQVHO� &/$,0$17�� ,W� ZDV� REYLRXV� IRU� 5(6321'(17� WKDW

&/$,0$17� QHHGHG� VXFK� FRXQVHOLQJ�� VLQFH� LW� LV� ±� DV� 5(6321'(17� NQHZ� RU� VKRXOG� KDYH� NQRZQ� �6HF�
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WLRQ�����±�LQH[SHULHQFHG�LQ�WKH�SDFNDJLQJ�RI�EXON�FRPPRGLWLHV��3URFHGXUDO�2UGHU�1R�����SDUD������DQG

FRQVHTXHQWO\�FRXOG�QRW�NQRZ�ZKLFK�PDFKLQHV�ILW�ZKLFK�SXUSRVHV��7KHUHIRUH��5(6321'(17�KDG�DQ�REOL�

JDWLRQ� WR� FRXQVHO�� 7KLV� REOLJDWLRQ� KDV� EHHQ� YLRODWHG�� 5(6321'(17� QHYHU� LQIRUPHG� &/$,0$17� WKDW� WKH

PDFKLQHV�DUH�QRW�DSSURSULDWH�IRU�WKH�XVH�RI�VDOW��DOWKRXJK�LW�RXJKW�WR�KDYH�NQRZQ�WKDW�&/$,0$17�ZDV�DW

OHDVW�LQWHUHVWHG�LQ�WKH�SDFNDJLQJ�RI�VDOW��5(6321'(17�DOVR�NQHZ�WKDW�VDOW�LV�D�VSHFLDO�SURGXFW��DV�LW�SUR�

GXFHV�GLIIHUHQW�W\SHV�RI�PDFKLQHV��ZLWK�DQG�ZLWKRXW�VWDLQOHVV�VWHHO�

�� 5(6321'(17�GLG�QRW�HYHQ�LQIRUP�&/$,0$17�ZKHQ�GXULQJ�WKH�WHOHSKRQH�FDOO�RI����-XO\������ LW�H[SOLFLWO\

VDLG�WKDW�WKH�PDFKLQHV�ZRXOG�EH�XVHG�IRU�WKH�SDFNDJLQJ�RI�VDOW��&/$,0$17¶V�([KLELW�1R������$OWKRXJK�WKDW

FDOO�WRRN�SODFH�DIWHU�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�WKLV�VWDWHPHQWV�LV�UHOHYDQW�WR�WKH�FRQWUDFW�VLQFH�$UW�

�����&,6*�VWDWHV� WKDW� WKH� �VXEVHTXHQW� FRQGXFW� RI� WKH�SDUWLHV�� LV� UHOHYDQW� IRU� WKH� LQWHUSUHWDWLRQ�RI� WKH

FRQWUDFW�LQ�JRRG�IDLWK��7KHUHIRUH��5(6321'(17�VKRXOG�KDYH�H[SOLFLWO\�GLVDJUHHG�ZKHQ�&/$,0$17�PDGH�LW

FOHDU�WKDW�LQ�LWV�RSLQLRQ�VDOW�LV�SDUW�RI�WKH�PHQWLRQHG��ZLGH�UDQJH�RI�SURGXFWV���6HFWLRQ�����

�� )XUWKHUPRUH��5(6321'(17�VKRXOG�KDYH�UHDOL]HG�WKDW�LW�KDG�YLRODWHG�LWV�REOLJDWLRQ�WR�FRXQVHO�DQG�WKDW� LW

ZDV�REOLJHG� LQ�JRRG� IDLWK� WR� UHFWLI\� WKLV�E\� LQIRUPLQJ�&/$,0$17� WKDW� WKH�PDFKLQHV�DUH�QRW� VXLWDEOH� IRU

SDFNDJLQJ� VDOW�� $W� WKDW� WLPH� LW� ZDV� QRW� WRR� ODWH�� VLQFH� WKH� PDFKLQHV� KDG� QRW� \HW� EHHQ� GHOLYHUHG

�&/$,0$17¶V� ([KLELW� 1R�� ���� 7KHUH� ZRXOG� QRW� KDYH� EHHQ� DQ\� SUREOHPV� RU� DGGHG� FRVWV� LQYROYHG� IRU

5(6321'(17�KDG� LW�SURSRVHG�D�FKDQJH�RI� WKH�RUGHU�� L�H��GHOLYHU\�RI�0RGHO���� LQVWHDG�RI�0RGHO� ���� LW

ZRXOG� HYHQ� KDYH� JDLQHG�� VLQFH� &/$,0$17� KDG� WR� SD\� PRUH� IRU� 0RGHO� ��� �3URFHGXUDO� 2UGHU� 1R�� ��

SDUD������

�� %H�WKLV�DV� LW�PD\��5(6321'(17�FXOSDEO\� IDLOHG� WR�FRXQVHO�&/$,0$17�±�ZKHWKHU�QHJOLJHQWO\��EHFDXVH�RI

QRW�SD\LQJ�DWWHQWLRQ� WR�&/$,0$17¶V� UHTXLUHPHQWV�� RU�ZLOOIXOO\� �EHFDXVH�RI� WKH�SRVVLELOLW\� WR� VHOO� DQ�RXW�

GDWHG�PDFKLQH��LV�LUUHOHYDQW�LQ�WKH�FLYLO�ODZ�FDVH�DW�LVVXH�

�� )RU�DOO� WKHVH� UHDVRQV�5(6321'(17� LV� LQ�EUHDFK�RI� LWV�REOLJDWLRQ�SXUVXDQW� WR�������E��&,6*� WR�FRXQVHO

&/$,0$17�

��� $UW��������&,6*�&DQQRW�%H�$SSOLHG

�� 3XUVXDQW�WR�$UW��������&,6*�WKH�VHOOHU�LV�QRW�OLDEOH�XQGHU�$UW��������&,6*�IRU�DQ\�ODFN�RI�FRQIRUPLW\�RI�WKH

JRRGV�LI�WKH�EX\HU�NQHZ�RU�FRXOG�QRW�KDYH�EHHQ�XQDZDUH�RI�VXFK�ODFN�RI�FRQIRUPLW\�DW�WKH�WLPH�RI�FRQ�

FOXVLRQ�RI�WKH�FRQWUDFW�
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�� ,Q�WKH�FDVH�DW�KDQG��WKH�FRQGLWLRQV�IRU�WKH�DSSOLFDWLRQ�RI�$UW��������&,6*�DUH�QRW�JLYHQ��&/$,0$17�GLG�QRW

NQRZ� WKDW� WKH�RUGHUHG�PDFKLQHV�DUH�QRW� ILW� IRU� WKH�SDFNDJLQJ�RI� VDOW��RWKHUZLVH�� LW�ZRXOG�QRW�KDYH�RU�

GHUHG�WKH�0RGHO�����3URFHGXUDO�2UGHU�1R�����SDUD������DQG�LW�ZRXOG�QRW�KDYH�VDLG�GXULQJ�WKH�FRQYHUVD�

WLRQ�RI����-XQH������WKDW�WKH�PDFKLQHV�ZRXOG�EH�XVHG�IRU�WKH�SDFNDJLQJ�RI�VDOW��DFFRUGLQJ�WR�$UW������

&,6*��WKLV�VWDWHPHQW�PDGH�DIWHU�WKH�FORVXUH�RI�WKH�FRQWUDFW�KDV�WR�EH�FRQVLGHUHG�ZKHQ�LQYHVWLJDWLQJ�D

SDUW\¶V�LQWHQWLRQ���&/$,0$17�KDV�DOVR�KDG�QR�UHDVRQ�WR�NQRZ�WKLV��,W�LV�QRW�H[SHULHQFHG�LQ�WKH�EXVLQHVV�RI

SDFNDJLQJ�JURFHULHV�VLQFH� LW�KDV�RQO\�SDFNDJHG� ORZ�TXDQWLWLHV�RI�JURFHULHV�ZLWK�RQH�VHFRQGKDQG�PD�

FKLQH��3URFHGXUDO�2UGHU�1R�����SDUD�������$V�D�UHVXOW�� LW�GLG�QRW�RUGHU�D�VSHFLILF�PDFKLQH�EXW� LQIRUPHG

5(6321'(17�RI�WKH�SXUSRVHV�IRU�ZKLFK�LW�ZRXOG�XVH�WKH�PDFKLQH�DQG�WKHQ�RUGHUHG�WKH�PDFKLQH�ZKLFK

5(6321'(17�UHFRPPHQGHG��,Q�RWKHU�ZRUGV��LW�SODFHG�IXOO�WUXVW�LQ�WKH�FRPSHWHQFH�RI�5(6321'(17��)XU�

WKHUPRUH��5(6321'(17� GLG� QRW� FRQVLGHU� LW� QHFHVVDU\� WR� LQIRUP�&/$,0$17� DERXW� WKH�PDFKLQHV� E\� IXU�

QLVKLQJ�D�EURFKXUH�RU�WHFKQLFDO�OLWHUDWXUH�WR�&/$,0$17��3URFHGXUDO�2UGHU�1R�����SDUD�������LW�GLG�QRW�HYHQ

LQIRUP�RI�WKH�SRVVLELOLW\�RI�JDLQLQJ�LQIRUPDWLRQ�RQ�WKH�LQWHUQHW��3URFHGXUDO�2UGHU�1R�����SDUD������

�� 7KH�VLPSOH�IDFW�WKDW�VRPH�LQIRUPDWLRQ�ZDV�DYDLODEOH�RQ�WKH�LQWHUQHW�GR�QRW�OHDG�WR�WKH�DVVXPSWLRQ�WKDW

&/$,0$17�³FRXOG�QRW�KDYH�EHHQ�XQDZDUH´�RI�WKH�QRQ�VXLWDELOLW\�RI�WKH�PDFKLQHV�IRU�WKH�XVH�RI�VDOW��$F�

FRUGLQJ�WR�6&+/(&+75,(0��$UW������SDUD�������³FRXOG�QRW�KDYH�EHHQ�XQDZDUH´�LV�QDPHO\�PRUH�WKDQ�JURVV

QHJOLJHQFH�� &/$,0$17¶V� EHKDYLRU� FDQQRW� EH� FRQVLGHUHG� DV� QHJOLJHQW�� DV� WKH� LQWHUQHW� LV� QRW� DQ� XVXDO

VRXUFH�RI�LQIRUPDWLRQ�LI�WKH�SDUWLHV�KDYH�SHUVRQDO�FRQWDFW��+RZ�FRXOG�LW�EH�SUDFWLFDEOH�WR�VD\�WKDW�HYHU\

EX\HU�KDV�WR�FRQVXOW�WKH�ILQH�SULQW�RQ�WKH�LQWHUQHW�EHIRUH�HYHU\�FORVXUH�RI�D�FRQWUDFW"�7KLV�ZRXOG�RSHQ

ZLGHO\�WKH�GRRUV�IRU�DEXVH�

�� ,Q�YLHZ�RI�LWV�QHJOLJHQW�EHKDYLRU��5(6321'(17�FDQQRW�IUHH�LWVHOI�XQGHU�$UW��������&,6*�IURP�OLDELOLW\�IRU

WKH�DVVXUHG�TXDOLWLHV�

%�� 7KH�0DFKLQHV�$UH�QRW�LQ�&RQIRUPLW\�ZLWK�WKH�&RQWUDFW�%HFDXVH�RI�WKH�6XEVWDQGDUG

3URGXFWLRQ�5DWH

�� 7KH� GHOLYHUHG� JRRGV� KDYH� WR� PHHW� DQ� DYHUDJH� TXDOLW\� LQ� RUGHU� WR� VXIILFH� WKH� UHTXLUHPHQWV� RI� $UW�

������D��&,6*��$&+,//(6��$UW������SDUD�����/DQGJHULFKW�%HUOLQ��GHFLVLRQ�RI����6HSWHPEHU�������� ,Q� WKH

DEVHQFH�RI�DQ�DJUHHPHQW�WR�WKH�FRQWUDU\��WKH�TXDOLW\�QHHG�QRW�EH�D�VXSHULRU�TXDOLW\��EXW�QHLWKHU�VKDOO�LW

EH�LQIHULRU�WR�WKH�LQGXVWU\�DYHUDJH�
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�� $Q�LPSRUWDQW�DWWULEXWH�IRU�D�PDFKLQH�LV�LWV�SURGXFWLRQ�UDWH��7KH�KLJKHU�WKH�SHUIRUPDQFH�RI�WKH�PDFKLQH�

WKH�IHZHU�PDFKLQHV�KDYH�WR�EH�ERXJKW�DQG�WKH�OHVV�PDQSRZHU�QHHGV�WR�EH�LQYHVWHG�IRU�PDLQWHQDQFH�

ZLWK�WKH�UHVXOW�RI�D�ORZHU�SURGXFWLRQ�SULFH��WKH�FDXVLQJ�RI�³XQXVXDO�FRVWV´�PXVW�EH�FRQVLGHUHG�DV�XQVXLW�

DELOLW\� IRU�RUGLQDU\�XVH�>%,$1&$�%21(//��$UW������SDUD��������@���)RU� WKLV� UHDVRQ��&/$,0$17�ZDV�QRW�RQO\

IRUFHG� WR�EX\� IRXU�QHZ�PDFKLQHV� �WR� UHSODFH� WKRVH�GHVWUR\HG�GXH� WR� WKH�SDFNDJLQJ�RI� VDOW��� ,W�KDG� WR

UHSODFH�DOO�VL[�PDFKLQHV��VLQFH�WKH�FRVWV�FDXVHG�E\�WKH�VXEVWDQGDUG�SURGXFWLRQ�UDWH�ZHUH�REYLRXVO\�WRR

KLJK�WR�EH�DFFHSWDEOH��RWKHUZLVH��&/$,0$17�ZRXOG�LQ� LWV�RZQ�LQWHUHVW�REYLRXVO\�QRW�KDYH�RUGHUHG�RWKHU

PDFKLQHV��

�� $Q�DYHUDJH�PDFKLQH�FDQ� ILOO�DERXW������NJ�EDJV�SHU�PLQXWH�� UHJDUGOHVV�RI�ZKHWKHU� WKH�JURFHULHV�DUH

ILQH�RU�FRDUVH��UHSRUW�RI�(XU��,QJ��)UDQ]�YDQ�+HDWK�5RELQVRQ���7KH�PDFKLQHV�GHOLYHUHG�E\�5(6321'(17

±�HYHQ�ZLWKRXW�DQ\�GDPDJH� FDXVHG� E\� WKH� VDOW� �3URFHGXUDO�2UGHU�1R�� ��� SDUD�� ���� ±�ZRUN� JHQHUDOO\

VORZHU� WKDQ� WKH� LQGXVWULDO�DYHUDJH��)RU�FHUWDLQ�JURFHULHV�VXFK�DV�JURXQG�FRIIHH�� WKLV�DYHUDJH� OLHV�QRW

OHVV� WKDQ�����RYHU� WKH�SHUIRUPDQFH�RI�5(6321'(17¶V�SURGXFWV� ����� [������ ����� >VORZHVW� VSHHG�RI

0RGHO����IRU�JURXQG�FRIIHH�[�IDFWRU�RI�ORVV�RI�VSHHG� �DYHUDJH�LQGXVWU\�UDWH@��

�� 5(6321'(17� GLG� QRW�PHQWLRQ� D� VLQJOH�ZRUG� WKDW� WKH�0RGHO� ���PDFKLQHV�ZRUN� VR� VORZO\� �3URFHGXUDO

2UGHU�1R�����SDUD������2Q�WKH�FRQWUDU\��5(6321'(17�KHOG�LWVHOI�RXW�WR�EH�D�³SUHPLHU�PDQXIDFWXUHU´�DQG

WROG� &/$,0$17� WKDW� 0RGHO� ��� ³ZDV� RQH� RI� RXU� WRS� SURGXFWV´�� $V� PHQWLRQHG� DERYH� �6HFWLRQ� ����� WKLV

VWDWHPHQW�FDQ�RQO\�EH�XQGHUVWRRG�DV�D�SURPLVH�WR�GHOLYHU�PDFKLQHV�LQ�D�JRRG�TXDOLW\�GXH�WR�SRRU�VDOHV

RI�0RGHO�����7KLV�SURPLVH�LV�VWUHQJWKHQHG�E\�WKH�IROORZLQJ�VHQWHQFH��³,�DP�VXUH�WKDW�\RX�ZRXOG�EH�PRUH

WKDQ�VDWLVILHG�ZLWK�LW´��&/$,0$17¶V�([KLELW�1R������,I�&/$,0$17�DVVXPHV�WKDW�DYHUDJH�TXDOLW\�EULQJV�DYHU�

DJH�VDWLVIDFWLRQ��WKLV�SURPLVH�PXVW�EH�XQGHUVWRRG�DV�D�SOHGJH�WR�GHOLYHU�PDFKLQHV� LQ�D�TXDOLW\� WKDW� LV

EHWWHU�±�EXW�DW�OHDVW�QRW�ZRUVH�±�WKDQ�WKH�DYHUDJH�

�� 7KH�REOLJDWLRQ�WR�GHOLYHU�PDFKLQHV�RI�DW�OHDVW�DYHUDJH�TXDOLW\�±�ZKLFK�KDV�HYHQ�EHHQ�VWUHQJWKHQHG�E\

5(6321'(17¶V�SURPLVHV�WR�GHOLYHU�VDWLVIDFWRU\�TXDOLW\�±�KDV�EHHQ�YLRODWHG��7KH�PDFKLQHV�DUH�RI�EHORZ�

DYHUDJH�VLQFH�WKH�SURGXFWLRQ�UDWH� LV�JHQHUDOO\� ORZHU� WKDQ� WKH� LQGXVWULDO�DYHUDJH��$�GLIIHUHQFH�RI�PRUH

WKDQ�����IRU�YHU\�FRPPRQ�±�DQG�H[SOLFLWO\�PHQWLRQHG� �&/$,0$17¶V�([KLELW�1R�����±�SURGXFWV� LV�XQDF�

FHSWDEOH�ZKHUH�WKH�VHOOHU�GLG�QRW�FDOO�WKH�EX\HU¶V�DWWHQWLRQ�WR�WKLV�IDFW�
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&�� &RQFOXVLRQ

�� 7KH� GHOLYHUHG� PDFKLQHV� ZHUH� QRW� LQ� FRQIRUPLW\� ZLWK� WKH� FRQWUDFW� EHFDXVH� WKH\� DUH� QRW� ILW� IRU� WKH

SDFNDJLQJ� RI� VDOW� DQG� EHFDXVH� WKHLU� SHUIRUPDQFH� UDWH� IRU� FHUWDLQ� JRRGV� LV� WRR� ORZ�� )XUWKHUPRUH�

5(6321'(17�KDV�YLRODWHG�LWV�REOLJDWLRQ�WR�FRXQVHO�&/$,0$17�

,9�� )81'$0(17$/�%5($&+�2)�&2175$&7�%<�5(6321'(17

�� ,I�WKH�SDUW\�DIIHFWHG�E\�D�GLVWXUEDQFH�WR�WKH�FRQWUDFW�LV�WR�KDYH�D�ULJKW�WR�DYRLG�WKH�FRQWUDFW��WKHUH�PXVW

EH�D� IXQGDPHQWDO�EUHDFK�RI�FRQWUDFW�DFFRUGLQJ� WR�$UW�����&,6*� �6&+/(&+75,(0��$UW������SDUD������$F�

FRUGLQJ�WR�6&+/(&+75,(0�WKH�IROORZLQJ�HOHPHQWV�PXVW�EH�IXOILOOHG��%UHDFK�RI�DQ�REOLJDWLRQ��$���� LPSDLU�

PHQW�RI�D�PDWHULDO�LQWHUHVW���GHWULPHQW��%���DQG�IRUHVHHDELOLW\��&���

$�� %UHDFK�RI�DQ�2EOLJDWLRQ

�� $�EUHDFK�RI�DQ�REOLJDWLRQ�LV�D�ILUVW�SUHUHTXLVLWH�IRU�D�EUHDFK�RI�FRQWUDFW��6&+/(&+75,(0��$UW������SDUD�����

%HORZ��&/$,0$17�ZLOO�UHPLQG�WKH�7ULEXQDO�WKDW�WKHUH�ZDV�D�EUHDFK�RI�WKH�REOLJDWLRQ�E\�GHOLYHULQJ�0RGHO

���SDFNDJLQJ�PDFKLQHV�QRW�UHVSRQGLQJ�WR�WKH�RIIHUHG�DQG�VHWWOHG�³ZLGH�UDQJH�RI�SURGXFWV´�DQG�QRW�EH�

LQJ�FRPSHWLWLYH�UHJDUGLQJ�WKH�SURGXFWLRQ�UDWH�

��� Å:LGH�5DQJH�RI�3URGXFWV´

�� �³:KHUH�WKH�EX\HU�KDV�LQVLVWHG�WKDW�JRRGV�EH�ILW�IRU�D�SDUWLFXODU�SXUSRVH��RU�ZKHUH�KH�KDV�QRWLILHG� WKH

VHOOHU�IRU�ZKLFK�SXUSRVHV�KH�ZRXOG�QHHG�WKH�JRRGV��H[SUHVVLQJ�KLV�VSHFLDO�LQWHUHVW�WKDW�WKH�JRRGV�EH�ILW

IRU�WKDW�SXUSRVH���WKHQ�DQ\�GHIHFW�DIIHFWLQJ�WKLV�SDUWLFXODU�XVH�LV�DOVR�WR�EH�UHJDUGHG�DV�D�IXQGDPHQWDO

EUHDFK´��./8:(5�5(9,(:�������S�������

�� $V� &/$,0$17� FRQFOXGHG� DERYH� �6HFWLRQ� ���� WKH� GHOLYHUHG� PDFKLQHV� ZHUH� QRW� LQ� FRQIRUPLW\� ZLWK� WKH

FRQWUDFW�EHFDXVH�WKH\�DUH�QRW�ILW�IRU�WKH�SDFNDJLQJ�RI�VDOW�DQG�EHFDXVH�WKH\�ZRUN�PXFK�WRR�VORZO\�ZLWK

FHUWDLQ�PDWHULDOV��,Q�DGGLWLRQ��5(6321'(17�YLRODWHG�LWV�REOLJDWLRQ�WR�FRXQVHO�&/$,0$17�

��� 3URGXFWLRQ�5DWH

�� 7R�HPSKDVL]H�WKH�UHOHYDQFH�RI�WKH�EUHDFK�RI�REOLJDWLRQ��WKHUH�LV�D�VHFRQG�SUHUHTXLVLWH�ZKLFK�KDV�DOVR

QRW�EHHQ�PHW�DQG�ZKLFK�LV�RQ�DQ�HTXDO�IRRWLQJ�ZLWK�WKH�XQVXLWDELOLW\�RI�WKH�PDFKLQHV�IRU�SDFNDJLQJ�VDOW�

$FFRUGLQJ�WR�WKH�UHSRUW�RI�(XU��,QJ��)UDQ]�YDQ�+HDWK�5RELQVRQ��WKH�SURGXFWLRQ�UDWH�RI�WKH�GHOLYHUHG�PD�

FKLQHV�ZDV�IRU�VRPH�SURGXFWV�QRWLFHDEO\�EHORZ� WKH�DYHUDJH� LQGXVWU\� UDWH�RI�����EDJV�SHU�PLQXWH� IRU

ERWK�FRDUVH�DQG�ILQH�SURGXFWV��,Q�RWKHU�ZRUGV��7KH�PDFKLQHV�GHOLYHUHG�E\�5(6321'(17�ZRUNHG�JHQHU�
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DOO\�VORZHU��$V�PHQWLRQHG�DERYH��6HFWLRQ������WKH�GLIIHUHQFH�EHWZHHQ�WKH�0RGHO����DQG�WKH�DYHUDJH�LV

XS�WR������6XFK�D�GLIIHUHQFH�KDV�WR�EH�FRQVLGHUHG�DV�D�EUHDFK�RI�WKH�SURPLVH�WR�GHOLYHU�VDWLVIDFWRU\��LI

QRW�DW�OHDVW�DYHUDJH�TXDOLW\�

%�� ,PSDLUPHQW�RI�D�0DWHULDO�,QWHUHVW���'HWULPHQW

�� $FFRUGLQJ�WR�$UW�����&,6*�WKH�SDUW\�DIIHFWHG�E\�WKH�EUHDFK�PXVW�VXIIHU�D�GHWULPHQW�ZKLFK��E\�YLUWXH�RI

$UW������PXVW�EH�VXFK�DV�VXEVWDQWLDOO\�WR�GHSULYH�KLP�RI�ZKDW�KH�LV�HQWLWOHG�WR�H[SHFW�XQGHU�WKH�FRQWUDFW�

7KLV� LV� QRW�D� UHIHUHQFH� WR� WKH�H[WHQW�RI� WKH�GDPDJH�EXW� WR� WKH�QDWXUH� DQG� LPSRUWDQFH� RI� WKH� LQWHUHVW

ZKLFK�WKH�FRQWUDFW�DQG�LWV�LQGLYLGXDO�REOLJDWLRQV�DFWXDOO\�FUHDWH�IRU�WKH�SURPLVHH��WKH�H[WHQW�RI�WKH�SRVVL�

EOH�GDPDJH�WR�WKH�SURPLVHH�ZLOO�EH�RI�FRQVLGHUDEOH�LPSRUWDQFH��6&+/(&+75,(0��$UW������SDUD�����

�� 7KH�RUGHU�RI� WKH�VL[�0RGHO����SDFNDJLQJ�PDFKLQHV�ZDV�GHFLVLYHO\�SURPRWHG�E\� WKH�PDQGDWH�RI�$�=�

,QF��HYLGHQFHG�E\�D� ODUJH�FRQWUDFW� �6WDWHPHQW�RI�&DVH��SDUD������7KH� LPSRUWDQFH�RI�SDFNDJLQJ�D�ZLGH

UDQJH�RI�SURGXFWV��LQFOXGLQJ�PRVW�FRPPRQ�JRRGV�VXFK�DV�VDOW��DQG�WKLV�DW�OHDVW�DW�DQ�DYHUDJH�LQGXVWU\

UDWH� �EDJV�SHU�PLQXWH�� LV�DQ�REYLRXV� UHVXOW�RI�HFRQRPLF�FRPPRQ�VHQVH��&/$,0$17�ZRXOG�QHYHU�KDYH

RUGHUHG�WKHVH�VL[�SDFNDJLQJ�PDFKLQHV�KDG�LW�QRW�EHHQ�LQ�WKH�H[SODLQHG�FLUFXPVWDQFHV��1RW�RQO\�LV�WKHUH

QR�QHHG�IRU�SDFNDJLQJ�PDFKLQHV�ZKLFK�DUH�OLPLWHG�IRU�WKH�LQLWLDO�SXUSRVH�RI�XWLOL]DWLRQ�EHFDXVH�RI� WKHLU

LQDELOLW\�UHJDUGLQJ�VDOW��EXW�WKH\�DOVR�ZHUH�GLVDSSRLQWLQJ�FRQVLGHULQJ�WKHLU�QRWLFHDEO\�ORZ�SURGXFWLRQ�UDWH

±�WKH�GHWULPHQW�LV�VXEVWDQWLDO�VLQFH�WKHVH�SDFNDJLQJ�PDFKLQHV�FDQQRW�EH�XVHG�DQ\PRUH�

�� 7KH�GDPDJH� WR�&/$,0$17� LV� FRQVLGHUDEOH��7KH�86����������ZKLFK� FRPSULVHV�DOO� UHLPEXUVHPHQW�DQG

H[SHQVHV�FDXVHG�E\�WKH�SUHVHQW�FDVH��6WDWHPHQW�RI�&DVH��SDUD������LV�D�ODUJH�DPRXQW��HVSHFLDOO\�ZKHQ

FRPSDUHG�ZLWK�WKH�DQQXDO�VDOHV�RI�86������������WR�������������3URFHGXUDO�2UGHU�1R����SDUD�������WKLV

FRQVLGHUDEOH� GHWULPHQW� XQGHUOLQHV� WKH� LPSRUWDQFH� RI� D� VDWLVIDFWRU\� GHOLYHU\� RI� XVDEOH� SDFNDJLQJ�PD�

FKLQHV�ZKLFK�KDV�QRW�EHHQ�HIIHFWHG�

&�� )RUHVHHDELOLW\�IRU�5(6321'(17

�� 3XUVXDQW�WR�$UW�����&,6*�D�EUHDFK�RI�FRQWUDFW�LV�IXQGDPHQWDO�XQOHVV�WKH�SDUW\�LQ�EUHDFK�GLG�QRW�IRUHVHH

�VXEMHFWLYH�HOHPHQW��DQG�D�UHDVRQDEOH�SHUVRQ�RI�WKH�VDPH�NLQG�LQ�WKH�VDPH�FLUFXPVWDQFHV�SXUVXDQW�WR

$UW�������&,6*�ZRXOG�QRW�KDYH�IRUHVHHQ�VXFK�D�UHVXOW��REMHFWLYH�HOHPHQW��%,$1&$�%21(//��$UW������SDUD�

�������7KH�&,6*�GRHV�QRW�GHWHUPLQH�WKH�WLPH�ZKHQ�WKLV� IRUHVHHDELOLW\�PXVW�H[LVW��:KLOH� LQWHUSUHWDWLRQV

YDU\�EHWZHHQ�WKH�WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�DQG�WKDW�RI�WKH�EUHDFK�RI�FRQWUDFW�SOD\LQJ�D�UROH�
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VRPH� DXWKRUV� DGYRFDWH� WKDW� VXEVHTXHQW� LQIRUPDWLRQ� VKRXOG� EH� WDNHQ� LQWR� DFFRXQW� DV� ZHOO

�(1'(5/(,1�0$6.2:��$UW������SDUD�������

��� Å:LGH�5DQJH�RI�3URGXFWV´

��� 5(6321'(17�VWDWHV�LQ�LWV�6WDWHPHQW�RI�'HIHQVH�WKDW�0U��6ZDQ¶V�ODQJXDJH�ZDV�QRW�VXIILFLHQW�WR�DOHUW�0U�

'UDNH�RU�0HGL�0DFKLQHV��6�$��WKDW�WKH�0RGHO����PDFKLQHV�EHLQJ�GHOLYHUHG�WR�(TXDSDFN��,QF��ZRXOG�EH

XVHG�WR�SDFN�VDOW��$V�&/$,0$17�KDV�VKRZQ�DERYH��6HFWLRQ����HW�VHT���WKH�FRQWUDFW�FRQWDLQV�WKH�UHTXLUH�

PHQW�IRU�PDFKLQHV�ZKLFK�DUH�DSSURSULDWH�IRU�WKH�SDFNDJLQJ�RI�VDOW��OHWWHU�RI���-XO\������LQ�FRPELQDWLRQ

ZLWK� WKH� OHWWHUV�RI����-XQH��������0RUHRYHU�� WKDW�VDOW�ZDV�PHQWLRQHG� LQ� WKH� WHOHSKRQH�FDOO� RI� ��� -XO\

�����UHPDLQV�DQ�LQFRQWURYHUWLEOH�IDFW��$FFRUGLQJ�WR�WKH�OHWWHU�GDWHG����2FWREHU�������&/$,0$17¶V�([KLELW

1R������0U��'UDNH�ZULWHV�WKDW�KH�WROG�0U��6ZDQ�RQ�WKH�RFFDVLRQ�RI�WKH�WHOHSKRQH�FDOO�RI����2FWREHU�����

WKDW�VDOW�LV�D�YHU\�VSHFLDO�LWHP�WR�KDQGOH��&/$,0$17¶V�([KLELW�1R������'XULQJ�WKLV�WHOHSKRQH�FRQYHUVDWLRQ

WKH�PHUH�IDFW�WKDW�0U��6ZDQ�PHQWLRQHG�VDOW�LQ�FRQQHFWLRQ�ZLWK�WKH�0RGHO����SDFNDJLQJ�PDFKLQHV�VKRXOG

KDYH�PDGH�0U��'UDNH�UHDFW�LQVWDQWDQHRXVO\�DQG�VWRS�WKH�GHOLYHU\�SURFHVV�LQ�WLPH��,Q�JDLQLQJ�WKLV�LQIRU�

PDWLRQ�KH�RXJKW�WR�KDYH�IRUHVHHQ�WKDW�SDFNDJLQJ�VDOW�ZLWK�0RGHO����PDFKLQHV�ZRXOG�FDXVH�FRUURVLRQ�

7KHUHIRUH��WKH�VXEMHFWLYH�HOHPHQW�LV�IXOILOOHG�

��� (YHQ� D� UHDVRQDEOH� SHUVRQ� RI� WKH� VDPH� NLQG� LQ� WKH� VDPH� FLUFXPVWDQFHV� SXUVXDQW� WR� $UW�� ����� &,6*

VKRXOG�KDYH� IRUHVHHQ�VLQFH� WKH�FRQFOXVLRQ�RI� WKH�FRQWUDFW� WKDW�±�KDYLQJ�D�SRWHQWLDO� EX\HU�ZKR� LV� QRW

H[SHULHQFHG� LQ� KDQGOLQJ� VXFK� SURGXFWV� �6WDWHPHQW� RI� 'HIHQVH�� SDUD�� ���� ZKR� VSHDNV� DERXW� D� ³ZLGH

UDQJH�RI�SURGXFWV´�DQG�HYHQ�PHQWLRQV�VDOW�DV�D�SRVVLEOH�SURGXFW�WR�SDFNDJH�±�WKH�XWLOL]DWLRQ�RI�WKH�PD�

FKLQHV�ZLWK�WKH�SODQQHG�SURGXFWV�ZRXOG�FRUURGH�WKRVH�DQG�WKXV�FDXVH�GHWULPHQW�

��� 3URGXFWLRQ�5DWH

��� $V�PHQWLRQHG�DERYH�� WKH�DFFXUDWH�DQG�VHOI�H[SODQDWRU\�UHSRUW�RI�(XU�� ,QJ��)UDQ]�YDQ�+HDWK�5RELQVRQ

�3URFHGXUDO�2UGHU�1R�����SDUD������VWDWHV�WKDW�WKH�0RGHO����SDFNDJLQJ�PDFKLQHV�FDQ�RQO\�EH�XVHG�DW�D

VSHHG�EHORZ�WKH�DYHUDJH�LQGXVWU\�UDWH��7KH�FRQVHTXHQFH�RI�XVLQJ�VORZHU�PDFKLQHV�ZDV�IRUHVHHDEOH�IRU

0U��'UDNH��DQ�H[SHUW� LQ�WKH�PDFKLQHU\�EXVLQHVV��VXEMHFWLYH�HOHPHQW���DV�ZHOO�DV�IRU�DQ\�RWKHU�UHDVRQ�

DEOH�SHUVRQ�RI�WKH�VDPH�NLQG�LQ�WKH�VDPH�FLUFXPVWDQFHV�SXUVXDQW�WR�$UW�������&,6*��REMHFWLYH�HOHPHQW��

3RRUHU�SURGXFWLYLW\�SURGXFHV�KLJKHU�FRVWV�DQG�HYHQ� LQ� WKLV�FDVH� OHDGV� WR�D� FRQIOLFW�ZLWK� WKH�EXVLQHVV

SDUWQHU�RI�(TXDSDFN��,QF��±�$�=��,QF��±�DV�VWDWHG�LQ�WKH�OHWWHU�RI����-XQH�������&/$,0$17¶V�([KLELW�1R����

DQG�LQ�WKH�OHWWHU�RI����-XO\�������&/$,0$17¶V�([KLELW�1R������3URPSW�GHOLYHU\�RI�WKH�QHZ�SDFNDJLQJ�PD�

FKLQHV�ZDV�YLWDO�EHFDXVH�(TXDSDFN��,QF��ZDV�REOLJDWHG�WR�FRPPHQFH�SDFNDJLQJ�IRU�$�=��,QF��ZLWKLQ�D
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VKRUW�WLPH��&/$,0$17¶V�([KLELW�1R������/RJLFDOO\�� ORZHU�SURGXFWLYLW\�UHSUHVHQWV�D�JUDYH�DQG�IRUHVHHDEOH

GHWULPHQW�IRU�&/$,0$17�

'�� &RQFOXVLRQ

��� $� YLRODWLRQ� RI� TXDOLW\� UHTXLUHPHQWV� LV� IXQGDPHQWDO� ZKHQ� WKH� QRQ�FRQIRUPLW\� ZLWK� WKH� FRQWUDFW� FRQ�

VLGHUDEO\�LPSHGHV�WKH�ILWQHVV�IRU�XVH�RI�WKH�JRRGV�DQG�ZKHQ�LW�LV�LUUHSDUDEOH�RU�D�GHOLYHU\�RI�VXEVWLWXWH

JRRGV� LV� LPSRVVLEOH� �(1'(5/(,1�0$6.2:��$UW�� ���� SDUD�� ������ ,Q� WKH� SUHVHQW� FDVH� DOO� WKH� SUHUHTXLVLWH

HOHPHQWV�RI�$UW�����&,6*�DUH�IXOILOOHG��7KH�UHVXOW�RI�WKH�QRQ�FRQIRUPLW\�RI�WKH�0RGHO����SDFNDJLQJ�PD�

FKLQHV�LPSHGHV�QRW�RQO\�LQ�D�FRQVLGHUDEOH��EXW�LQ�DQ�DEVROXWH�DQG�LUUHSDUDEOH�ZD\�WKH�LQWHQGHG�XWLOL]D�

WLRQ��$�IXQGDPHQWDO�EUHDFK�SXUVXDQW� WR�$UW�����&,6*� LV� IXOILOOHG�E\� WZR� IDFWV�� WKH�FRUURVLRQ�FDXVHG�E\

XVLQJ�VDOW�DQG�WKH�SDFNDJLQJ�VSHHG�EHORZ�WKH�DYHUDJH�SURGXFWLRQ�UDWH�

9�� $92,'$1&(�2)�7+(�&2175$&7

��� $UW�����&,6*�VHWV�RXW� WKH�SUHFRQGLWLRQV� IRU� WKH�EX\HU¶V� ULJKW� WR�DYRLG� WKH�FRQWUDFW� LQ� WKH�HYHQW�RI� WKH

VHOOHU¶V�EUHDFK�RI�FRQWUDFW��$V�&/$,0$17�KDV�MXVW�VKRZQ��5(6321'(17�LV�LQ�IXQGDPHQWDO�EUHDFK�SXUVXDQW

WR�$UW�����&,6*��&RQVHTXHQWO\��LW�PXVW�QRZ�EH�H[DPLQHG�ZKHWKHU�WKH�SUHUHTXLVLWHV�IRU�D�GHFODUDWLRQ�RI

DYRLGDQFH�RI� WKH�FRQWUDFW�SXUVXDQW� WR�$UW�����DQG����&,6*�DUH� IXOILOOHG��3XUVXDQW� WR�3URFHGXUDO�2UGHU

1R�����SDUD�����FRXQVHO�IRU�0HGL�0DFKLQHV��6�$��VWDWHG�WKDW�LW�KDG�QRW�DQG�ZRXOG�QRW�UDLVH�DQ\�TXHVWLRQ

XQGHU�$UW�����&,6*�DV�WR�ZKHWKHU�(TXDSDFN��,QF��KDG�JLYHQ�QRWLFH�RI�WKH�DOOHJHG�QRQ�FRQIRUPLW\�RI�WKH

PDFKLQHV�LQ�WLPH�RU� LQ�D�VXIILFLHQWO\�GHWDLOHG�PDQQHU��7KHUHIRUH��WKH�H[DPLQDWLRQ�FDQ�EH�OLPLWHG�WR� WKH

VXEPLVVLRQ�WKDW�WKH�OHWWHU�RI�0U��6ZDQ�GDWHG����2FWREHU�������&/$,0$17¶V�([KLELW�1R�����FRQVWLWXWHG�D

GHFODUDWLRQ�RI�DYRLGDQFH�RI�WKH�FRQWUDFW�DV�UHTXLUHG�E\�$UW�����DQG����&,6*�

$�� 7KHUH�,V�QR�5HPHG\�WR�WKH�'HIHFW

��� 2QO\�LI�WKH�GHIHFW�LV�REMHFWLYHO\�VHULRXV�DQG�E\�LWV�QDWXUH�QRW�FDSDEOH�RI�UHPHG\�E\�UHSDLU�RU�GHOLYHU\�RI

VXEVWLWXWH�JRRGV�GRHV�WKH�EX\HU�KDYH�DQ�LPPHGLDWH�ULJKW�WR�DYRLG�WKH�FRQWUDFW��6&+/(&+75,(0��$UW�����

SDUD�����DQG������$FFRUGLQJ�WR�WKH�UHSRUW�RI�(XU��,QJ��)UDQ]�YDQ�+HDWK�5RELQVRQ��6HFWLRQ����WKH�0RGHO

���SDFNDJLQJ�PDFKLQHV�ZHUH�QRW�VXLWDEOH� IRU� WKH�SDFNDJLQJ�RI�VDOW��7KH�VL[�0RGHO����SDFNDJLQJ�PD�

FKLQHV�FDQQRW�EH�XVHG�IRU� WKH�SXUSRVH� IRU�ZKLFK� WKH\�ZHUH�ERXJKW��7KHUHIRUH�� LW� LV�REMHFWLYHO\�D�YHU\

VHULRXV�GHIHFW�IRU�&/$,0$17�WKDW�WKH�PDFKLQHV�KDYH�EHHQ�FRUURGHG�E\�WKH�SDFNDJLQJ�RI�VDOW��&/$,0$17¶V

([KLELW�1R������$FFRUGLQJ�WR�3URFHGXUDO�2UGHU�1R�����SDUD�����WKH�FRUURVLRQ�DIIHFWHG�VXFK�D�ODUJH�SDUW�RI

WKH�PDFKLQHU\�WKDW�LW�ZRXOG�QRW�EH�IHDVLEOH�WR�UHSDLU�RU�UHSODFH�WKH�FRUURGHG�SDUWV��$V�WR�D�SRVVLEOH�GH�

OLYHU\� RI� VXEVWLWXWH� JRRGV�� WKH� RQO\� SDFNDJLQJ�PDFKLQH�ZKLFK�ZRXOG� KDYH� EHHQ� VXLWDEOH� IRU� VDOW� ZDV
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0RGHO�����%XW�QHLWKHU�FDQ� WKLV�GLIIHUHQW�SDFNDJLQJ�PDFKLQH�DFW�DV�D�VXEVWLWXWH�JRRG� IRU� WKH�GHOLYHUHG

0RGHO����PDFKLQHV��FRPSDUH�6&+/(&+75,(0��$UW������SDUD������QRU�KDV�5(6321'(17�RIIHUHG�WKLV�DSSUR�

SULDWH�0RGHO��OHWWHU�RI����2FWREHU��������*LYHQ�WKLV�LQFDSDELOLW\�RI�UHPHG\�DQG�RI�GHOLYHU\�RI�VXEVWLWXWH

JRRGV��&/$,0$17�ZDV�HQWLWOHG�WR�LPPHGLDWHO\�GHFODUH�WKH�FRQWUDFW�DYRLGHG�

��� 6KRXOG�WKH�7ULEXQDO�QRW�DJUHH�ZLWK�&/$,0$17¶V�FRQWHQWLRQ�FRQFHUQLQJ�FRUURVLRQ��WKH�VLPSOH�IDFW�WKDW�WKH

VL[�0RGHO����SDFNDJLQJ�PDFKLQHV�GR�QRW�RSHUDWH�DW� WKH�DYHUDJH� LQGXVWULDO� VSHHG� �UHSRUW� RI�(XU�� ,QJ�

)UDQ]�YDQ�+HDWK�5RELQVRQ��FRQVWLWXWHV�D�QRQ�UHPHGLDEOH�GHIHFW��)XUWKHUPRUH��WKH�GHOLYHUHG�JRRGV�GR

QRW�FRUUHVSRQG�WR�DQ�DYHUDJH�TXDOLW\��6HFWLRQ�����DQG�5(6321'(17�LV�WKHUHIRUH�LQ�IXQGDPHQWDO�EUHDFK

SXUVXDQW�WR�$UW�����&,6*��6HFWLRQ�������7KLV�ODFN�RI�VSHHG�LV�D�FRQVWUXFWLRQDO�GHIHFW�WKDW�REYLRXVO\�DS�

SHDUV�UHJXODUO\� LQ�FRQQHFWLRQ�ZLWK�WKH�LQWHQGHG�XWLOL]DWLRQ�EHFDXVH�LW� LV�FORVHO\�FRQQHFWHG�WR�WKH�FRUUR�

VLRQ��UHSRUW�RI�(XU��,QJ��)UDQ]�YDQ�+HDWK�5RELQVRQ���0RUHRYHU��DV�PHQWLRQHG�DERYH��6HFWLRQ�������QR

VXEVWLWXWLRQ�LV�SRVVLEOH�

%�� 7KH�5HTXLUHPHQWV�IRU�D�'HFODUDWLRQ�RI�$YRLGDQFH�RI�WKH�&RQWUDFW�$UH�)XOILOOHG

��� 3XUVXDQW�WR�$UW�����&,6*�WKH�EX\HU�ZLVKLQJ�WR�DYRLG�D�FRQWUDFW�PXVW�GHFODUH�WKLV��DYRLGDQFH�GRHV�QRW

RSHUDWH�LSVR�IDFWR��$�ZULWWHQ�QRWLFH�QHHG�QRW�H[SOLFLWO\�H[SUHVV�WKH�LQWHQWLRQ�WR�DYRLG�WKH�FRQWUDFW��LPSOLFLW

FRQGXFW�SXUVXDQW� WR�$UW����&,6*� �6&+/(&+75,(0��$UW�� ���� SDUD������ VXIILFHV��HVSHFLDOO\� LQ� YLHZ�RI� WKH

JRRG�IDLWK�UHTXLUHPHQW�SXUVXDQW�WR�$UW����&,6*��7KH�GD\�DIWHU�WKH�WHOHSKRQH�FRQIHUHQFH�ZLWK�0U��'UDNH

RQ����2FWREHU�������&/$,0$17�VHQW�D� OHWWHU� WR�5(6321'(17� �&/$,0$17¶V�([KLELW�1R�� ��� VWDWLQJ� FOHDUO\

WKDW�LW�FRXOG�QRW�XVH�WKH�PDFKLQHV�DQG�WKDW�WKH\�ZHUH�DW�WKH�GLVSRVDO�RI�0HGL�0DFKLQHV��6�$��,W�ZDV�DOVR

VWDWHG� WKDW�&/$,0$17� H[SHFWHG�5(6321'(17� WR� UHLPEXUVH� WKH� SXUFKDVH� SULFH� DV�ZHOO� DV� DOO� WKH�RWKHU

H[SHQVHV� FDXVHG� E\� ³WKLV� HQWLUH� ILDVFR´�� 7KLV� EHKDYLRU� IXOILOV� WKH� PHQWLRQHG� UHTXLUHPHQWV� RI� $UW�� ��

&,6*��SDUWLFXODUO\�LQ�YLHZ�RI�WKH�ODFN�RI� MXULVGLFWLRQ�UHJDUGLQJ�WKH�LQWHUSUHWDWLRQ�RI�WKH�DYRLGDQFH�XQGHU

&,6*��&DVH�1U����2E������P�RI�WKH�9LHQQD�6XSUHPH�&RXUW�GDWHG�RQ������������

&�� 'HFODUDWLRQ�RI�$YRLGDQFH�:DV�0DGH�ZLWKLQ�5HDVRQDEOH�7LPH

��� $FFRUGLQJ� WR�$UW��������L��&,6*� WKH� WLPH� IRU� D�GHFODUDWLRQ�RI� DYRLGDQFH�EHJLQV� WR� UXQ�DV� VRRQ�DV� WKH

EX\HU� NQRZV� RU� RXJKW� WR� KDYH� NQRZQ�RI� WKH� EUHDFK� �%,$1&$�%21(//�� $UW�� ���� SDUD�� ����������� $UW�� ��

&,6*�GRHV�QRW�DSSO\�EHFDXVH�WKH�SDFNDJLQJ�PDFKLQHV�ZHUH�XVHG�QRUPDOO\�EHIRUH� WKH� ODFN�RI�FRQIRU�

PLW\�ZLWK�WKH�FRQWUDFW�ZDV�GLVFRYHUHG��$UW��������E��&,6*��
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��� .QRZOHGJH�RI�WKH�%UHDFK

��� %\�WKH�HQG�RI�6HSWHPEHU������QR�PRUH�VDOW�KDG�EHHQ�SDFNDJHG�E\�&/$,0$17�EHFDXVH�RI�VHULRXV�VLJQV

RI�FRUURVLRQ��6WDWHPHQW�RI�&DVH��SDUD������&RUURVLRQ�LV�QRW�D�GHIHFW�WKDW�RFFXUV�IURP�RQH�GD\�WR�DQRWKHU�

EXW�UDWKHU�LW�LV�D�VXVWDLQHG�SURFHVV�ZKLFK�DW�VRPH�SRLQW�EHJLQV�WR�EH�VHULRXV�DQG�WKHQ�KDV�WR�EH�WDNHQ

LQWR�FRQVLGHUDWLRQ��)RU�&/$,0$17�WKLV�SRLQW�ZDV�UHDFKHG�ZKHQ�WKH�FRUURVLRQ�ZDV�VXIILFLHQW�WR�EORFN�WKH

SURGXFW�DQG�FDXVH�VWRSSDJHV�ZKHQ�&/$,0$17�WULHG�WR�SDFNDJH�DQ\�SURGXFWV��(YHQ�SULRU�WR�WKHVH�VXE�

VWDQWLDO�VLJQV�WKH�FRUURVLRQ�PDGH�LW�LPSRVVLEOH�WR�FOHDQ�WKH�IHHGLQJ�VXUIDFHV�SURSHUO\��0U��6ZDQ¶V�OHWWHU

RI����2FWREHU��������7KXV�� LW� FDQ�RQO\�EH�DVVXPHG� WKDW�&/$,0$17� NQHZ�RU�RXJKW� WR�KDYH� NQRZQ� WKH

EUHDFK�E\�HQG�RI�6HSWHPEHU�������ZKHQ�WKH�FRUURVLRQ�EHFDPH�D�VHULRXV�LPSHGLPHQW�WR�KDQGOLQJ�IRRG�

VWXIIV�

��� 5HDVRQDEOH�7LPH

��� 'HSHQGLQJ�RQ�WKH�FLUFXPVWDQFHV��LW�PD\�EH�UHDVRQDEOH�WR�DOORZ�WKH�EX\HU�D�FHUWDLQ�SHULRG�GXULQJ�ZKLFK

KH�FDQ�FRQVLGHU�DQG�LQYHVWLJDWH�WKH�SRVLWLRQ�DQG�REWDLQ�OHJDO�DGYLFH��6&+/(&+75,(0��$UW������SDUD������

,Q�VRPH�MXULVGLFWLRQV��D�SHULRG�RI�VHYHUDO�PRQWKV�FDQ�EH�UHJDUGHG�DV�UHDVRQDEOH��VR�IRU�H[DPSOH�LQ�WKH

8�6�� �6&+/(&+75,(0��$UW������SDUD������� ,Q�RWKHU� MXULVGLFWLRQV��H�J�� LQ�*HUPDQ\��RQO\�VKRUW�SHULRGV�DUH

FRQVLGHUHG�DV�UHDVRQDEOH��$Q�H[DPSOH�LV�WKH�GHFLVLRQ�RI�WKH�2EHUODQGHVJHULFKW�+DPEXUJ��*HUPDQ\��RI

���1RYHPEHU������LQ�ZKLFK�WKH�FRXUW�GHHPHG����GD\V�WR�EH�D�UHDVRQDEOH�SHULRG�RI�WLPH��,Q�WKLV�FDVH

WKH�REMHFWV�ZHUH�WH[WLOHV�ZKLFK�DUH�PRUH�VLPSOH�WR�H[DPLQH�WKDQ�D�FRUURVLRQ�SURFHVV�LQ�SDFNDJLQJ�PD�

FKLQHV��,Q�WKH�FDVH�DW�KDQG��&/$,0$17�ZURWH�WKH�OHWWHU�RI�GHFODUDWLRQ�RI�DYRLGDQFH�RQO\����GD\V�DIWHU� LW

VWRSSHG� XVLQJ� WKH�0RGHO� ��� SDFNDJLQJ�PDFKLQHV� IRU� SDFNDJLQJ� �&/$,0$17¶V� ([KLELW� 1R�� ���� (YHQ� LQ

FRPSDULVRQ�WR�WKH�UHVWULFWLYH�*HUPDQ�MXULVGLFWLRQ����GD\V�LV�KDYH�WR�EH�UHJDUGHG�DV�D�YHU\�VKRUW�WLPH�

7KLV�LV�HYLGHQW�DOO�WKH�PRUH�LI�WKH�KLJKHU�FRPSOH[LW\�RI�WKH�FDVH�DW�KDQG�LV�WDNHQ�LQWR�FRQVLGHUDWLRQ�

'�� &RQFOXVLRQ

��� 7KH�SUHUHTXLVLWHV� IRU� D�GHFODUDWLRQ�RI�DYRLGDQFH�RI� WKH� FRQWUDFW� E\� WKH�EX\HU�DUH� IXOILOOHG��&/$,0$17¶V

EHKDYLRU�KLJKOLJKWV�WKH�UHVSRQVLELOLW\�KH�DVVXPHG�RQ�WKH�RQH�KDQG�UHJDUGLQJ�KLV�DFWLYLW\�LQ�WKH�IRRG�LQ�

GXVWU\��ZKHUH�FRUURGHG�VXUIDFHV� LQ�SDFNDJLQJ�PDFKLQHV�FRXOG�EH�D� VHULRXV�PDWWHU�� DQG�RQ� WKH�RWKHU

KDQG� UHJDUGLQJ�WKH� OHJDO�FRQVHTXHQFHV�GHFODULQJ� WKH�DYRLGDQFH�RI� WKH�FRQWUDFW�RQO\�DIWHU�D� WKRURXJK

H[DPLQDWLRQ�RI�WKH�VHULRXVQHVV�RI�WKH�GHWULPHQW�
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9,�� 5(/,()�5(48(67('

��� &/$,0$17�UHVSHFWIXOO\�UHTXHVWV�WKH�$UELWUDO�7ULEXQDO�WR�ILQG�WKDW�

� LW�GRHV�QRW�KDYH�MXULVGLFWLRQ�WR�RUGHU�WKH�VHFXULW\�IRU�FRVWV�

� WKHUH�DUH�±�HYHQ�LI�WKH�7ULEXQDO�KDG�MXULVGLFWLRQ�±�QR�JURXQGV�IRU�RUGHULQJ�VHFXULW\�IRU�FRVWV�

� &/$,0$17� KDV� QR� GXW\� WR� PDLQWDLQ� FRQILGHQWLDOLW\� ZLWK� ZKLFK� WKH� $UELWUDO� 7ULEXQDO� FDQ� RUGHU� LW� WR

FRPSO\�

� 5(6321'(17�GHOLYHUHG�PDFKLQHV�ZKLFK�DUH�QRW�LQ�FRQIRUPLW\�ZLWK�WKH�FRQWUDFW�

� VXFK�QRQ�FRQIRUPLW\�LV�D�IXQGDPHQWDO�EUHDFK�RI�FRQWUDFW�SXUVXDQW�WR�$UW�����&,6*��DQG

� &/$,0$17�KDV�SURSHUO\�H[HUFLVHG�LWV�FRQVHTXHQW�ULJKW�WR�DYRLG�WKH�FRQWUDFW�

��� &RQVHTXHQWO\��&/$,0$17�UHVSHFWIXOO\�UHTXHVWV�WKH�$UELWUDO�7ULEXQDO�WR�RUGHU�

� 5(6321'(17�WR�SD\�&/$,0$17�WKH�VXP�RI�86�����������86����������IRU�WKH�SXUFKDVH�SULFH��86�

����IRU�WKH�VKLSSLQJ��86���������IRU�WKH�FXVWRP�GXWLHV��86���������IRU�WKH�KLJKHU�FRVWV�RI�WKH�UH�

SODFHPHQW�JRRGV��86��������IRU�WKH�DGGLWLRQDO�FXVWRP�GXWLHV��86���������IRU�WKH�ORVV�RI�UHYHQXH

OHVV�86������IRU�WKH�GHFUHDVHG�FRVWV�RI�WUDQVSRUWDWLRQ��

� 5(6321'(17� WR�SD\� LQWHUHVW� DW� WKH�SUHYDLOLQJ�PDUNHW� UDWH� LQ�(TXDWRULDQD�RQ�86���������� IURP��

$XJXVW������XQWLO�WKH�GDWH�RI�SD\PHQW�WR�&/$,0$17�

� 5(6321'(17�WR�SD\�DOO�FRVWV�RI�WKH�DUELWUDWLRQ��LQFOXGLQJ�FRVWV�LQFXUUHG�E\�WKH�SDUWLHV�

=XULFK�����'HFHPEHU�����

7KRPDV�*��$OEHUW

0DULMD�'MRUGMHYLF

6WHIDQ�*�QWKHU

6RQLD�+DXVKHUU

)ORULDQ�8W]


